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PEEFACE. 


Ikt my ‘ Handbook of Average ’ I treated of a subject 
intimately connected witb Marine Insurance. It cannot, 
indeed, be properly termed a branch, of the Insurance 
system, because average contribution has an independent 
and earlier existence of its ovm; but it touches the 
*Tna?ter about which I am now concerned with a multitude 
of points of contact. 

In the present volume my object is to give as compre- 
hensive and lucid an account as my own information 
pe3flhits me, of that important adjunct to commerce which 
has done as much to enlarge its sphere and strengthen 
its wings as even the energy and intelligence of mankind 
directed to mercantile adventures have effected. 'Whhe 
the great correlatives of demand and supply have taught 
men their mutual dependence, and the intervention of 
commerce has induced more wants and greater produc- 
tion, and has drawn nations together that before stood 
apart, the^ triumphs which trade has won could never 
have attained an approach to their present dimensions, 
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h«:d it not been for llic ingenious invention of Insu- 
i':incc, wluc'.li in dividing loss took away fear, and raised 
the merchant from being a half gambler, half mariner, to 
conduet his aims Avith the certainty given by scicinco, and 
with a magniliccnoo which entitles liim to seat himself 
among princes. 

There is no department of my subject more intricate 
and less certain than that of Freight and Advances, in 
connection with Insurance. In occupying some space with 
these combinations, I shall have done good service if I 
succeed in somewhat clearing and disentangling tluan, 
and assist in preventing so many obstinate (lucstions in 
relation to them, for tlio future. 

To the apparent conflict whicJi for the present aocnis to 
have established itself between law and custom, T visituro 
to devote a ebapter. 

As a complement to my synopsis of Stamp-duties and 
legislation uflccting maniic insurances,! rciiroducis in an 
appendix, a valuable document, long out of jn-int and 
now difficult to moot with, being the Uuh's and Re- 
gulations respecting Allowances for Sjioiled or Misused 
Tolicios of Insimmco, issued by the Stamp Office, London, 
in the year 1810 ; the provisions of which have not btam 
superseded. 

I^ ft 

My book is not intended to bo a history of Insurance; 
but any treatment of the subject would beinccunyleteand 
unsatisfactory whidi did la^t set itself to traci;, in some 
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degree, the rise and progress of the system. In the' 

r 

slight endeavours here made to discover the origin and 
birthplace of Marine Insurance, I have avoided going over 
the ground already so well traversed by Park and others, 
and have rather sought information in paths hitherto, as 
far as I am aware, tmtrodden by writers on the subject. I 
offer such historical notices as I have gleaned, as my con- 
tribution towards a more complete view of the origines 
of this valuable ally of commerce. 

' And here I take the opportimity of expressing the great 
obligations I am under to Mr. Eawdon Brown ; not only, 
in common with others, for the Calendars he has pub- 
lished, under direction of the Master of the Eolls, of 
Venetian State Papers relating to trade with England ; but, 
more personally, for the generous assistance Mr. Brown 
has given me, in searching the libraries of Venice, and in 
communicating to me several interesting documents, some 
of them unedited, bearing on the subject of Insurance. 
To avoid too great an interruption in my text, I have 
given in an appendix a sketch, principally collected 
from his printed Calendars, of the early commercial re- 
lations by sea between Venice and Britain and Northern 
Europe. 

Many of us remember the advertisement of a person 
who required a small house, containing good-sized rooms* 
and plenty of them. In the limited compass of the pre- 
sent volume a complete resume must not be looked for of 
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'ajl the cases decided whicli bear on each portion of my 
subject. Indeed to attempt it would not have fallen in 
with the design of this manual. Tlic cases which I cite 
are selected either because they illustrate well the points 
under consi<loration, or because, being the most recent 
decisions, they embody in tlicmselves the latest and 
fullest pronouncement of the law on the question dis- 
cussed. And I have always kept the fact in view that 
a work of this kind, to be valuable, must not only bo 
‘full of wise saws,’ but must support them with ‘ modern 
instances.’ 

Three classes of readers will probably ])eruse this 
volume. First, and sparingly, those who have no spochii 
concern with Marine Insurance. To them the subject muy^ 
seem — ^likc the black egg of the emeu— to oll’cr no great 
promise from its incubation. Yet., as they procec'tl, they 
may find interest or amusemi'nt in the historical Irag* 
raonts hei-e presented, and still more in tlui anahigii's 
afforded to other branches of custom and Ugislation. 

The second class will (jojnprise those experientJcd and 
enlightened persons, whether merchants, undorwriti-rs, 
insurance brokers, or eminent practitioners in comnu'reial 
Law — ^with whom it has been my privilege for so many 
years to mingle, and from whom I have learned so nuudi 
o—who have long been conversant with the doctrine and 
practice of Marine Insurance. To these my Ix^ok may be 
useful as a compendium of the princi}>les and maxims on 
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which they have been accustomed to act ; though, indeed, • 
it will probably advance httle that is new or unknown to, 
them. To such I say, with Mark Antony, 

I only speak right on ; 

I tell you that which you yourselves do know. 

The third and widest circle of readers will necessarily 
be composed of those who, either entering on -the pursuit 
of insurance business, desire to make themselves at once 
acquainted with the system as a whole, and seek that 
amount of information and compression which is implied 
by the name of a Manual ; or who, already familiar with 
the general outhnes and many details of the subject, feel 
the need of a reference at hand for special points of its 
"doctrine or practice. To this large body I especially 
dedicate my labour : and even these, I think, will perceive 
in the perusal of my volume, that whilst speaking m the 
"’character of a teacher, I admit room for differences of 
vievTand opinion, and frequently prefer to impart my 
instruction in the suggestive rather than in a dogmatic 
manner. 

At the last moment I have to add, that the propo- 
sition of the Chancellor of the Exchequer to reduce 
the stamp-duty on marine pohcies to a uniform rate of 
threepence per cent.' will, if carried out, greatly modify 
what has been said in my chapter on Stamp-duties — it * 
wiU, in fac^ leave to that chapter scarcely more than an 
historic interest. 
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' „ Tlie Bill brought into rarliamcnt this Session for fjici- 
Jitating transfers and assignments of ])olie,i(>s, ontitleil 
‘The Policy of Insurance Act of 18(57,’ just allowed me 
time to mention its introduction in a foot-note at the 
proper place. 


4 Royal Exchanoio BtriLDtNfjH, T.,oNi)aN: 
May, 1807 
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CHAPTER I. 

TUB NATUBE, JRISE, AND SCOPE OF INSURdNCE. 

Tira SYSTEM OP Insueancb is essentially a modem growtli 
in the social liistoiy of the world. So few and so in- 
liistftict are the traces of it even which the most diligent 
investigators have found in antiquity, that it is scarcely 
useful, in a treatise as limited in extent as the present, 
occupy much of the reader’s time in recapitulating 
them. That the subject of Probabilities would attract 
attention among the ancient civilisations we can hardly 
doubt, and it appears almost of necessity that the great 
mathematicians should receive It into consideration among 
their speculative researches. But it does not seem to 
have occurred to the men of those distant ages to give 
a practical value to the science, to apply it to com- 
merce, or make it useful in ways by which we ourselves 
have utilised it.® We must be content to let Greek 

* Whilst I write, I observe that Mr. Charles Dodgson, Mathe- 
matical Lesturer at Christchurch, Oxford, has formulated the 
%, B 
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» geometricians invent methods in which rrohabilities 
liud their phioo, and allow Romans to imikc hots and use 
^thcir dice (tnie or cogged) for their jjastime, whilst we 
leave Chance or h’oi-tums to tlm generations of antiegnty, 
a worslnj)[)<!d but a barnn ih'ity. 

Tt has been a common supposition that the gr<*at law- 
giver of the Lower Empire ])rovided some U'gislation for 
Marino Insurance. Laws relating t6 Usury are found in 
lib. sxii., tit. i. &ii. of the randects, and lib. iv., tit. .vxxii. 
& xxxiii. of the Code, and elsewhere.*’ Under the head 


proco-ws of hotting on tho turf; and ho shows by an example 
that, giveai tho true difibrontial value or odd* on oasdi of flic 
running iiorses, by tho application of his proposed fortmila, a, 
proporly-ecmstructed hook must, in evt'ry event that is possililc 
in the race, he in O(|uilihrio, and give <nit as the (‘(piation^if 
profit and loss — Nil. And tho same nwult would fake plaiu! in 
Marino Insurance if prnmiums eorrespoiuh'd with lh<> mathema- 
tical risk, and were not loath'd tor proiit and expenst's. One 
cannot help recalling, also, the prolonged invest ig;i.t ions on file 
clianee.s at nmlHIe, by ihti religious and aseefie Pascal. 

Tilt) .Tustiniiin (Jomo was eompleted and ptihlishcd A.n^ 
tho Pandkcto or DitinsT in .OtJ.*}. Thtf lN.sTmiTi'!s had apjjcaretl 
a month provious to t he Ihuidects. The second edition of the 
Code was promulgated in Tn'M. The diitit of the Novni-s is fiti.'J. 

It will ho remembered, that ttf those great labours of 'I'rilioiiiati 
iind his coadjutors, sot on foot by .lustiniau, the first consisted 
of a revision and expurgation of the threit principal ctulcs of 
laws then in existence. It was, in faei, ji eodificatiou of laws 
iimumorahle. Tho second work was ‘to extract the sjdrit 
of jurisprudence from tho decisions and eonjectures, the <picH- 
tions and disputes, of the Roman civilians;’ the word I’andeets 
being equivalent to ‘ General Receivers,’ or, as we shmdd pro- 
bably say, a collection, or miscellany, Tho English reader will 
consult Gibbon on this subject at large, in vo*. wiii. of tlu' 
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of Usury or Interest, as described by Gibbon, these law§, * 
whilst regulating the various rates to be glVen for the^ 
ixse of money, granted 12 per cent, to Nautical In- 
surance, ‘ which the wiser ancients had not attempted to 
define. But, except in this perilous adventure, the prac- 
tice of exorbitant interest was severely restrained.’® 

I believe that this passage militates only in appear- 
ance with the opinion I have advanced. It is pretty 
plain from the context that the rate settled by Justinian 
refers to Maritime Interest — the consideration given in a 
Bond of Bottomry or Hypothecation — and not to pre- 
mium of insurance.^ Whilst.Greeks and Eomans missed 
aixprehcnding the Insurance system, they had on many 

‘Decline and Fall.’ Blackstone summarises Justinian’s work 
cthusw — 

1. The Institutes, which contain the elements or first prin- 
ciples of the Eoman Law, in four books. 2. The Digests or 
I’andects, in fifty books, containing the opinions and writings of 
,,oininent lawyers, digested in a systematical method. 3. A 
new code or collection of Imperial Constitutions, in twelve 
book* — the lapse of a whole century having rendered the former 
Code of Theodosius imperfect. 4. The Novels, or New Consti- 
tutions, posterior in time to the other books, and amounting to 
a Supplement to the Code, containing new decrees of successive 
emperors, as new questions happened to arise. 

« Decline and Fall, vol. viii. p. 87, and note. Edit. 1813. 

^ It is no discredit to the great historian that he should 
mistake these two kinds of payment, or be ignorant of their 
distinctness. It is, in any case, interesting to learn from the 
same writer, following Brenckman, that the one existing 
original copy of the Pandects (made in Constantinople early in , 
the sixth century) was m possession of the Bepublic of Amalit, 
in the couise,of its wanderings towards its place of final rest — 
Florence. * 
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'qpcaaions regulated tliose loans, made for tlic furtlierancn 
of commerce by wa, whicli, uiuli'r tlu- nmuci of iiiipuf- 
noratmi, embratied the obligations which w<‘. know by 
the several names of Bottomry, llyiiollu'cation, and 
EeRi)ondentia. Tlie foundation of all thesi' was a hmn 
and a pledge (the phjmra), either pcu’sonal or on ]>ro- 
perty. And since Suetonius is always made answerable, 
on very in, sufficient grounds, for tlui ('xistenco of a lloinau 
system of Insurance, a line of his may be. quoted from 
the ‘ Life of Vitellius,’ which, sj^eaking of a loan made 
under emphatic circumstanc(is, embodies the ehmients of 
Hypothecation ; 

XJt c* anra mitriM lUtradiiM uiuoiKim plguemvmt 
iteris expensaH : — 

where for the oxpimses of his journey lu; pledgifl *a'* 
pearl, taken from his mother’s ear, Ihuu' are tuHa'ssily, 
a journey, a loan, and a pledge. Tlu' (Ireekshad laid 
their ^dvsiov iTSjSoVXouv, or loan for a singk* vtjyage, aiid«‘ 
their ^ctvsiov d[jt,4>oTspo7r7\o<)P, or loan for a voyage J.o a 
foreign port and ba<‘k to the port of th'parture." And 
the llomajis, be.side the Bond of Bottomry, ami the more 
personal liability called llespondentiii, acknowledged 
another form of obligation comu'Cted with marine lab 
Ycnture, which they termed the fmiw minthnn., and 
which may be thought to boar a lU'arer re.s<>mblanee 
to Insurance. This, we learn from Blueksb)nt‘, was a 

° See the subject of Bottomry in ({reek and Roman times 
more at length in the small hut learned disHcrtiitioti of J)r. 
C, H. H. Franck, De Bodvwm, 1862. ' *> 
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payment for tlio use of money advanced to a merchajnt 
engaged in maritime commerce, the refunding of •which 
principal was dependent on tlfS safe performance of 
the voyage. The titles cvi. & cx. of Justinian’s No- 
vellcB concern themselves with marine loans, under 
the rubric De nswm nauticis ; and the same, or analo- 
gous advances bearing interest, are mentioned m the 
Eoman laws under the various headings of feenus nauti- 
ewn, feenm maritimum, trajectiiia pecunia, mum mari- 
iima, &c. How far the fosnus was identical with the 
mum maritima is difficult to determine. If the former 
word was specific, and denoted only that particular loan 
mentioned above, the latter term may have been more 
general, and have ombi’acod ,all classes of advances 
rchttiug to sea-adventure, — on wliich interest or usury 
was ])ayablo. 

It is to bo carefully observed that all these regulations 
— ^whether as to the Idvsinv of the Greeks, or to the peouniu 
tmjeetitux of the Homans — refer to the me of money, lent 
for ?aercantile purposes. The merchants of those days, as of 
ours, discovered that an extended commerce could only be 
carried on by borrowing the unemployed capital of others ; 
and they were willing to pay for this accommodation, not 
merely the price of occupation of funds, as they would 
have paid rent for a hired house, but somethmg in 
addition, for the risk which the lender incurred of the 
money not returning into his possession, which risk was 
enhanced by the commerce being earned on by sea * 
Therefore these cases submit tlieinselves to the conditions 
laid down by Bacon in his 41st Essay, who distinguishes 
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*£i<tpayment for occupation of iiionoy, and a payiiii'iit fu* 
i-lie risk of non-restitution, in ]>roportion to t.liu uiic.(‘i‘ 
taiuty attending the transaction/ 

It is in the introduc.tion of risk ns an I'lcnuMtt in l.hc 
pretmm., or rate of interest, that any similarity to In- 
surance consists ; hut the likeness ceases therii, and lias 
less resemblance to Marine Insurance in another respect, 
because Bacon’s principle applies to loans personal, iuul 
on property on land quite as much, as, and far more 
frequently than, by sea. We arc not, therefore, to b(' 
led to the conclusion that Insurance was practised because 
we find laws regulating the interest and security of money 
advanced on ships and on sea-borne mercluindise, Ix'aring 
‘ usury,’ or oven on the personal loan to a mer<'liant en- 
gaged in such commerce. From all those loans lnsur)(ynee,i. 
is clearly distinguished by the i‘a,ct of the insurer making 
no present advance, but only undertaking to pay a, stipu- 
lated sum on the hajipeniug ofi'ertain eontingetuMc'S. 

As the Code and the rundects coiitaim'tl nil Ihiil was 
valuable and important in the former Roman Iaw,*au(l 
the flower of the rrftponm pmdi‘iifiiiiiu tliost* jirivule 
legal decisions, or coimsid’s opinions, which existinl in 
overpowering numbers •, ami as the Novels, or i-eiH'nt laws, 
formed a supplement to that body of jurisjirudenee, it 
must bo supposed that these treasuries would <*outaiii 
whatever notices wore to be found of lusurauet} in the 

* With a judgment almost prophetic, bacon <'stiinati'H tia* 
equivalent for the use of money at 3 per cent, per aaiiam, anU 
the minimum rate for the risk of nonjiaymeut at- 2 por cenf. 
more, making in the aggregate 5 per cent. * 
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Icgislatioa of Eome, and in her case-law. Since they cjp* 
not yield evidence of that concrete system,* we must, I 
think, accept the negative proof thus afforded, and decide 
that it was unknown. 

Eeturning to the Western' Empire, and to an earlier 
ago, there was a class of documentary evidence existing 
there which has been of singular value to the student of 
later times by throwing bght on several subjects, but 
which seemed unlikely to afford much information in the 
direction we require. Yet it has been left to the diligent 
explorer of Latin inscriptions to discover traces of a 
system which, though still differing from Insurance, 
approaches one step nearer to tliat invention, and may 
be called one of its alhes. The valuable remains I am 
» about to call attention to partake greatly of the form 
of the modem Benefit Society; and I am indebted to 
the paper on Oovernmont Life Aimuities, read by Mr. 
M. N. Adler before the Institute of Actuaries, on April 25, 
1804, for an introduction to this interesting inscription, 
aud*fur his comment thereon. It dates during the reign 
of Hadrian (a. d. 117-138). 

I quote Mr. Adler’s words : — 

‘ A recent discovery’ (he says) ‘ places us m a position to date 
the idea of providing for a sum payable at death, as far back as 
the time of the Emperor Hadnan. Mr. Kcnnck, in his work 
on Eoman Sepulchres, gives us a translation of an inscription 
on a marble slab found at Lanuvium, an ancient town in Latium, 
distant about mne miles from Eome. It contains the regnia- ^ 
tions of a club, which had for its ostensible object the worship 
of Diana an^ Antinous ; but, in reality, it was instituted in order 
to providt? by monthly payments of three asses (about 2d) a 
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*s;wn of 300 sesterces (about 2l. 5s.) at (loath, to covc'r tho 
expenses of burial. It may interest tho advowitos of (“oiivivial 
gatherings among Friendly Societies to know, that the entnmoo- 
fee of the new members consisted, b(‘KidoH the payimmi of 1 00 
sesterces (about Ids.), in presenting the soeioiy wiilian ani[thora 
of wine, about six gallons of our own mt'esuro. Hero wo have 
the features of a regular Friendly Soeioiy placed before us in a 
very marked manner.’ 

I have thought the inscription aufliciently interesting 
to insert in a footnote all those portions of it which 
Mr. Zenrick has transcribed from Henzen, but of which 
he can scarcely be said to have given a translation. It 
is apposite to my subject, in being, ]m)bably, the nearest 
approximation on record to the Insuranco system during 
tho Eoman period, and as containing the feature of a pre- 
sent payment for a larger deferred sum. Eut, as I have 
already said, it differs from Insurance in some important* 
respects.® 

« Excerpts front an inscrijttion on marble found at Laimvtiiin, 
which had probably been ereett'd in a tcinphs (lodiojit.t'd to ” 
Diana and Antinous. Extracted from Kenrick’s ‘ R^man 
Sepulchral Inscriptions ’ : — 

COLLEQIUM SALUTARE DIANvC ET ANTINOI CONSTITUTUM EX 
SENATUS POPULiaUE ROMANI DEORETO OUIBUS OOIRE CONVENIRE 
COLLEGIUMOUE HABERE LICEAT. 

QUI STIPEM MENSTRUAM CONFERRE VOLEAT IN FUNERA, IN ID COL- 
LEGIUM COEANT, NEQUE SUB SPECIE EJUS COLLEGII NISI SEMEL IN 
MENSE COEANT, CONFERENDI CAUSA UNDE DEFUNCTI SEPELIANTUR. 

TU QUI NOVOS [NOVUS] IN HOC COLLEGIO INTRARE VOLES. PRIUS 
LEGEM PERLEGE ET SIC INTRA, NE POSTMODUM QUERARIS, AUT 
HEREDI TUO CONTROVERSIAM RELINGUAS. 

LEX C0LLEGIPLACUITUNIVERSIS,UTQUISQU1S IN HOC COLLEQIUM 
INTRARE VOLUERIT, DABIT KAPITULARI NOMINE H!s! TSESTERTIOSl 
C NUMMOS, ET VINI BONI AMPHORAM. ITEM IN MENSES SING 
ASSES V. • 
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TJnquostiouably, •witliin tlie compass of tlio Eonii^u' 
law, and in tlio details of Eoman history, may bo found 


ITEM PLACUIT UT QUISaUlS MENSIBUS CONTINUIS C ] NON 
PARIAVERIT, ET El HUMANITUS ACCIDERIT, EJUS RATIO FUNERIS NON 
HABEBITUR, ETIAM SI TESTAMENTUM FACTUM HABUERIT. 

ITEM PLACUIT UT QUISQUIS EX HOC CORPORE NUMMOS PARIATUS 
DECESSERIT EUM SEOUENTUR EX ARCA FTa COO NUMMI, EX QUA 
SUMMA DECEDENT EXEQUIARI NOMINE H!s. L NUMMI, OUI AD ROGUS 
[ROGOS] DIVIDENTUR, EXEOUI/E AUTEM PEDIBUS FUNGENTUR. 

ITEM PLACUIT QUISQUIS A MUNICIPIO ULTRA MILLIARIA XX DECES- 
SERIT, ET NUNTIATUM FUERIT, EO EXIRE DEBEBUNT ELECTI EX 
CORPORE NOSTRO HOMINES TRES, QUI FUNERIS EJUS CURAM AGANT 
ET RATIONEM POPULO REDDERE DEBEBUNT SINE DOLO MALO, ET SI 
QUIT [QUID] IN EIS FRAUDIS CAUSA INVENTUM FUERIT EIS MULTA 
ESTO QUADRUPLUM QUIBUS [FUNERATICIUM 1 EJUS DABITUR. HOC 
APLIUS VIATICI NOMINE, ULTRO CITRO, SINGULIS H.S. XX NUMMI, 

QUOD SI LONGIUS A MUNICIPIO SUPRA MILLIARIA XX DECESSERIT 
ET NUNTIARl NON POTUERIT, TUM IS QUI EUM FUNERAVERIT 
^TESTATOR REM TA8ULIS SIGNATIS SIGILLIS CIVIUM ROMANORUM 
VII ET PROBATA CAUSA FUNERATICIUM EJUS SATISDATO. 

NEQUE PATRONO NEQUE PATRON/E NEQUE DOMINO NEQUE DOMIN/E 
NEQUE OREDITORI EX HOC COLLEGIO ULLA PETITIO ESTO NISI SI 
QUIC TESTAMENTO HERES NOMINATUS ERIT. SI QUIS INTESTATUS 
•• DECESSERIT IS ARBITRIO QUINQUENNALIUM ET POPULI FUNERA- 
BITUR. 

IT^ PLACUIT QUISQUIS EX HOC COLLEGIO SERVUS DEFUNCTUS 
FUERIT, ET CORPUS EJUS A DOMINO DOMINAVE INIQUITATE SEPUL- 
TUR/E DATUM NON FUERIT, NEQUE TABELLAS FECERIT, El FUNUS 
IMAGINARIUM FIET. 

ITEM PLACUIT QUISQUIS EX QUACUMQUE CAUSA MORTEM SIBI 
ADSCIVERIT EJUS RATIO FUNERIS NON HABEBITUR. 

ITEM PLACUIT UT QUISQUIS SERVUS EX HOC COLLEGIO LIBER 
FACTUS FUERIT, IS DARE DEBEBIT VINI BONI AMPHORAM. 

I subjoin to this a translation : — 

‘A College (=:Club or coiiioiato association), constilulod 
under the provisions of a dcscreo of the Iloniau Monatc* aiid^ 
People, to the honour of Diaiui and Aniinous, by which ilccrun 
the priviU'g^is granted of nuicting, assembling, and acting col- 
lectively. '* 
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'sqattored tlio scvorul conutiluouts ■which, wlicn built toge- 
ther, form the system of Marino Insurance. The Empire 


‘ Anyone dcHinng to pay a monthly aulwcription for funeral 
rites may attend the meetings of the association ; hub persons 
are not allowed, under colour of this College, to meet tnorti thivn 
once a month, and that only for the purpose of contributing for 
the sepulture of the dead. 

‘ Ye ■who are desirous of becoming new members of this 
College, first read through its laws carefully, and so enter it !is 
not afterwards to complain, or to leave a subject of dispute to 
your heirs. 

‘ It is universally resolved by the College, that anyone wish- 
ing to enter, shall pay as an entrance-fee one hundred sesterces, 
give an amphora of good wine, and make a monthly contribution 
of five asses. 

‘ Item : It is resolved, that whoever shall have omitted his 
payment for ( ) consecutive months, shonld the fate (d> 

humanity befal him, there shall ho no claim on the society for 
his funeral rites, although ho sludl have imuh' a will. 

‘ Item : It is resolved that, on any momher of this body dying 
who has paid his subscriptions, three hundred sestens's sliail Ik* , 
appropriated out of the chest for liim: of w'liieli sum llfty 
sesterces shall be distributed at tlic burning of tlm oitfpse. 
The funeral procession sluill bo on foot,. 

‘Item: It is resolved, that any incmher dying at more than 
twenty miles distance from the town, on such death being made 
known, three persons stdoelcd from our body shall proci'ed 
thither and take charge of tho funeral, and render an account 
thereof, without fraud, to tho people. Should any i>eculation 
have been practised by them, a fine of fourfold the amount of 
the funeral expenses shall be paid by those to whom the rites 
were confided. To each of the persons deputed, twenty sesterec's 
.shall be given in money for their travelling expenses there and 
back. 

‘ But if the death shall have taken place at a distjnico beyond 
twenty miles from tho town, and notice of it cannot "lie given, 
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possessed ships and commerce. Under the head of the M14- * 
tiium are acknowledged the duties entailed Sy a money- 
payment on an obligor ; and the inscription given from 
the Lanuvian marble indicates, in some measure, a scheme 
for aggregating, by small payments, a deferred and partly 
uncertain benefit. The often-quoted Claudian repayment 
for losses suffered by an individual citizen, shadows also 
the idea of restitution. But the synthesis was wanting 
which is necessary for constructing these separated ele- 
ments into a distinct and valuable system. 

The idea of Insurance is not a very joccult one ; yet I 
cannot concur with Park in the absolute necessity of a 
large commerce producing the invention of an Insurance 
system. ‘ One truth, however, is clear,’ says that learned 
^writer, ^ that wherever foreign commerce was introduced, 

lot the person who has performed the funeral rites have the 
fact attested by a document signed with the seals of seven 
* Koman citizens, and his claim for the funeral expenses so 
certified shall be paid (by the Club), 

^Uet no claim be allowed by this College to patron or 
patroness, master, mistress, or creditor, except he shall have 
been named heir in the will. Any person dying intestate shall 
have his funeral performed according to the direction of the 
District Magistrate and the people. 

' Item : It is resolved, that any member of this College dying 
a slave, and his body being improperly withheld by his master 
or mistress from interment, and not having left written instruc- 
tions, shall have a funeral performed for him in effigy. 

^ Item : It is resolved, that no funeral rites shall be had by 
him who, fiom whatever cause, has inflicted death on himself. "" 
^ Item : It is resolved, that upon any member of this College 
who IS a slave being made fiee, he shall present an amphora of 
good wine.’ 
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* !l[nsurance must soon liavo followed as a necessary at- 
tendant, it tcing impossible to carry on any very exten- 
sive trade without it, especially in time of war ; — ^because 
an argument from convenience miglit equally serve to 
prove that Fire Insurance must have been invented when- 
ever cities became largo, and Life Insurance when the 
citizens of a country greatly increased in number — nay, 
that Steam and Eailways should have grown into use 
with Eomans, with Genoese and Hanseatic traders, since 
in our day wo know that we could not carry on our ex- 
tensive commerce, without their aid. 

I incline to the belief that Insurance is an invention duo 
to Modern Europe, by which. I mean Europe since the 
rise of the Italian Ecpublics at the close of the ninth 
century ; for its provisions arc not found, as wo havtv 
seen, in the Eoman laws, nor are they in those rellections 
of the Code, the Consolato del Mare, the Laws of Ohu'on 
and of Wisby, the Eutter of the Bea,‘ &c. So that no 
proof of the existence of the system is aflorded even in 
the earlier period of the Middle Ages, Yet in the Codes 
which remain from the time of the Crusades the laws 
are sufficiently minute and dec.isive. Thus, in a charter 
granted by Eichard I. to the commanders of the fleet in 
his great expedition to the East, givini whilst the King 
was at Ohiuon in Anjou, one clause is ‘that a thief-convict 
sliall have his head shaved, then bo tarred and feathered. 


System of Law of Mar. Ins., Tntrod. 

^ * Eutter is an old form of tlio French word meaning 

directions for the road — a way-book. • * 
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and set ashore upon the first landing-place.’' And in. 
the Laws of Oleron, so often and so wrongly ascribed ^ 
the same King on his return from Palestine,’ the 23rd 
Judgment authorises the master and mariners to punish 
the wilful neglect of a pilot, by cutting off his head on 
the spot.” In law-making of this minute and decisive 
character, we might well expect some titles on so im- 
portant a subject as insurance of the ships forming the 
expedition, were even an inchoate system of msurance 
in use at the time, especially as these laws provide for 
Bottomry and Eespondentia loans.” It may be here 
remarked that the laws called the Koll or Laws of 
Oleron reappear, in part or in whole, in after-pubhcations, 
under varying titles, or with none. In the Us et Cou- 
toumes de la Mer, they are called the Eoole d' Oleron, 
'and the Eoole des Jugements d'OUron. In the Black 
Book of the Admiralty they stand without name. In 
the Coutumier of Normandy they are called Les Juge- 
ments de la Mer, Ac.” 

• 

^ Hoveden, Luder’s Tracts, p* 443. 

* Cleirac probably expresses the truth on this much-contro- 
verted point, when he says simply, ^ La Eeine Eleanore, 
Ducliesse de Guienne, fit dresser le premier projet des jugements 
intitules les Roles d’Oleron du nom de son ile bien aimcie pour 
servir de loi sur la mer du Ponens.’ Richard I. has the credit 
of afterwards promulgating liis mother’s important work, and 
consecrating it as English law, adding some Valuable matter 
to it — but not from the Isle of Oleron. 

® Luders, p. 448. 

Role de Jugements d’Oleron, cap. i. 

® I cannot leave the subject of the Laws of Oleron 
and Richjjrd^I. without giving, verbatim, a nbte on the ‘subject 
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, Emerigon, -who, from tlio importance of his roscarches, 
always claims respect, is of a diUbrent opinion as to 

communicated to me ])ya friend, a nusvcliimt, wiio l)ringH to the 
study of comiuerco the (inligiiienuumt and diligcncci which some, 
wrongly, would confine to the learned professions. Tf my 
friend’s labour may seem greater than a eireumscribed question 
demanded, let us remember that the gratification of demolishing 
a fallacy is next to that of establishing a fact 5 and the process 
is sometimes quite as important. I would add, that the writer 
of the following note has personally examined all the existing 
copies of ‘ the Eoll ’ preserved in the libraries of Europe, and 
•has also been at the pains of accounting for each day of the 
absence of King Coour-de-Lion from England. My friend 
writes : — 

‘ For nearly two centuries, writer after writer has repeated 
the erroneous statement of one of" England’s most able lawyers 
and anti<iuarios of the time of Charles L, that the Jtooks 
d'Oleron were written by order of King Richard, while thcir 
English fleet lay at anchor near the island of Oleron, off the cf)ast 
of Guieune, on his return-voyage fiom the Holy Land. It is 
strange that not only Jolin Selden (Mant Olunmm, lib. ii. 
cap. 24), hut also Sir Edward Ooko of Iha Lam of 

Mntjlawl, part iv. § 142) should have erred so palpably. 
Prynne, Godolphin, Exton, and other writers of a past* ago 
followed Selden; while Park {Marine Imii railed), a century 
and a half later, with less excuse, has deius so likewise. Our 
modern historians have generally avoided the subject. JIallaiii 
{Middle Acjea, cap. ix. p. 2 ) secs the error of his predc'cossors, 
and so does Maepherson {Annals of Oonimeree, vol. i. p. tioH). 
The above is the version of the origin of the Code, for which 
posterity is indebted in the main to John Selden, from whom, 
as Keeper of the Records of the Tower and one of tlio Com- 
missioners of the Admiralty, greater accuracy might well have 
, been expected lu a matter connected with the laws maritime 
of his country. But his Mare Olausum was dictated by a 
spiiit of rivahy in reply to the ifare Liberum of ^Grotius, and 
doubtless the loarned writer sought rather to jierfonR the part. 
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tlic antiquity of Insurance. He says he finds many traces . 
of the system in the Eoman laws, and collects facts to 
show that it goes back as far as to the Second Punic War. 
But he admits that it was rudimentary. ‘Assurance in 
the Eoman law,’ he says, ‘was a wild stock, not as yet 
cultivated, to which the spirit of commerce has given the 
development and consistency which it now possesses.’ 

The commentator on the French Code de Commerce 
cites Em4rigon, and himself considers that Marine In- 
surance was not only known, but practised, among the 

of an able disputant than to fulfil the duties of an accurate and 
truthful historian. The days of this popular romance are gone 
by, and the story is universally discredited ; nor is the fiction 
now to be met with beyond the pages of mere elementary works 
of conventional history, or the pretentious compilations of an 
^EncyclopaKlia.^ With all his learning, John Selden can never 
have read the Itinerary of Richaid Oceur-de-Lion ; had he done 
so, he would have known that the English King went to 
Palestine and returned tlience by land, and approached not 
within hundreds of miles of the island of Oleron. Geoffrey de 
Vinsauf gives some brief particulars of Eichard’s journey 
through Burgundy to Marseille (lib. vi. cap. 37), but it is 
Eoger of Hoveden who affords abundant details, and likewise 
of the King’s leturn from his German dungeon, through Worms 
and Antwerp, to England. The origin of the story is attribut- 
able to the circumstance of the oldest copy of the Code, the one 
from which most of the others have probably been transcribed, 
being dated from Oleron, in the year 1266^ — a proof, certainly, 
that the copy in question was made at Oleron^ but not that the 
Code was originally compiled in that island,^ 


^ Encyc, Brittan, (8th edit. 1858), voc. Oleron, 

2 This applies to the manusciipt at Guildhall, to the one at 
Eennes, aud-^o the No. 254 at Pirns. 
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. Eomans ; and tlien he, cnriounly enough, gives roaHons 
■^hy no indications of its existence should bo found in 
written records of those early days : — 

It is true that the law is silt^nt as to Mariiie Tnsnranco, pro- 
perly so ralksl, which sihaico is ('xplaiiuul by the fact tliat tlu! 
contract iisclf, and the method of explaiiun^ the covenants it 
contains, belong rather to the usage of mercantile places than 
to rales of law. Besides, it is known that the Komans left 
commerce, both on land and sea, to slaves and freedmon. It is 
not wonderful, therefore, that the legislator, being a stranger to 
the practice, should omit to make statutes on a subject about 
which he was ignorant.® 

Thus this diligent writer admits the silence of written 
laws relating to Insurance ; and I presume that its 
supposititious invention by the Emperor Claudius, as 
gathered from the passage in Suetonius, may be finally 
dismissed as a mistake ; and that the ^foule de toxtea ’ whiohr- 
the scholiast of the French Code finds in the Eoman law, 

‘‘ permettant de decharger mr autnd de ^incertitude dea 
evinements,' taken collectively, do not amount to that con- 
crete idea to which we apply the name of Insurance. 

I repeat, therefore, that we must pass downwards, in 
our searcli, to that period of the history of Modern 
Europe in which commerce began to revive. 

The fierce nation which, under the leadership of Al- 
boin, poured down upon the plains of Italy, and to so 
large a portion of her soil left the inheritaneo of an 
Iron Crown and the name of Lombardy, became con- 
spicuous a few centuries later as traffickers and negoti- 
ators, and adepts in the science of money ; and a people 

® Bodarnde, Cbm., tZe Code de Commerce, ^ 1 ® 04 . 
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Tvlio had at first been celebrated for the length of then ’ 
beards and the sharpness of their swords, "were after- 
wards equally distinguished for the depth of their purse 
and the stringency of their usances. These Longobards 
(or Lombards) were in all respects a remarkable people. 
If India, or the slopes of the Hindu Ooosh, were the retort 
in which they and their cognate tribes were first sub- 
limated, the worm of the alembic was cooled in the 
snows of Axctic Europe ere the valuable drops distilled 
with such transforming influence on the south side of 
the Alps. They are thus described by a contemporary 
poet : — 

Gens astuta, sagax, prudens, industria, solers ; 

Provida consilio, legum jurisque perita.^ 

The trans-Alpine bankers and merchants who settled 
m London, whether arriving from Florence and the 
cities of Lombardy proper, or from the great neighbour 
republic of Venice, went by the general name of Lom- 
BAEDS. To these acute men of business, with great pro- 
bability, the Insurance system is to be referred : though 
whether they were absolutely the originators is a ques- 
tion never perhaps to be solved. It has been suggested 
that the design came to them from the Jews, and the idea 
need not be rejected ; for the subject of money in its 
various relations was one familiar to that nation, and 


« A nation clever, sagacious, prudent, active, adroit; far- 
seeing in council, learned m the science of laws and right. 

This high character is given of the Ijombards hy a poet’ at 
the Court of the Emperor Frederic Barbarossa. Quoted by 
Saint-MiU'iktifirardin, in the Revue des Deuz Mondes. 

.0 
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" the Levitical law itself familiarised them with the values 
of uncertain; or at least terminable, interests. By the law 
of the Jubile, in Lev. xxv., all posses>sions were to return 
into the hands of Hebrews who had sold or estranged 
them ; and vv. 14-lG provide that the purchase-money 
shall bo according to the uncxpirod time before the 
following Jubile. One step more, and the Jews would 
be led to the construction of a sinking fund to provide 
against the extinction of their terminable interest; and 
from that point of departure the notion of Insurance 
is not far distant."^ Nevertheless, it is conjectural only. 
M. B4darride repeats a hearsay when he remarks, ‘ Comme 
pour le contrat de cJuinge, I’invention de Vasmrance a Hi 
attrihuH tantdt aux Juifs, tantdt aux Florentins exiUs de 
leur patrie.' The truth which reconciles both these possi- 
bilities may be that the Florentines received the germ 0 ^* 
the system from the Jews. We are, however, told that 
Insurance was in general use in Italy in A.D. 1194; i.e,, 
fom' years eaidicr than the date of the Florentine Ee- 
pubhe ; so that it need not have been the exclusive, pro- 
duction of Florence, but have been growing into use 
among the Italian traders generally, though the Florentines 
may, in a greater degree than their contemporaries, have 
appreciated and expanded the idea. 


With usury and a banking system the Jews were certainly 
familiar : both are spoken of as things of course in our Lord’s 
parable of the entrusted servants. The exchange of money was 
a necessaiy branch of knowledge to the nation; and the ex- 
changers sat at their tables within the enclosures of the 
Temple. • , 
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The Insurance system must have remained for a con- ‘ 
siderable time that ‘ wilding stock ’ described in EmMgon’s 
poetical phrase, and it seems to have been unknown or un- 
noticed by the law till a period comparatively near our own. 

‘ It takes no place in legislature,’ says M. B^darride, ‘ till 
the fourteenth century. The Guidon de la Mer ’ (produced 
in the sixteenth century) ‘ is conspicuously occupied with 
the subject in an especial manner. The Ordonnance of 
1681 consecrates the principles which a long practice and 
the experience of many ages would naturally inspire.’ ® 
We win now direct our attention to Venice, and trace 
there the indications of the existence of the Insurance 
system and its regulated Me among the prince-mer- 
chants of the amphibious city. This investigation has 
jbeen rendered possible by the fact that the Venetians 
were instinctively a minuting and recording nation, 
registering their own actions, and requirmg ‘reports’ 
and descriptive letters from their agents in foreign 
countries. It is through this latter class of monuments 
that wre gain incidentally an insight into the commercial 
and often the pohtical and social condition of other 
nations at a very early period. I have already acknow- 
ledged the obligations I am under to Mr. Eawdon Brown, 
not only for his valuable publication of Venetian State 
Papers, but for his very interesting communications made 
to me in letters, and his laborious search in the libraries 
for instructive documents, and especially for an early 
policy of Marine Insurance. 


® ‘ Uomra. Code de Commerce.’ 
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• What we sec, from the first gleam of light, is that 
there existed among the Venetians the Assurance system ; 
secondly, that they conceivc'd, in some measure, the 
advantages derivable from it to bes a jmvilego; and, 
thirdly, that tluy were very jealous that other nationa- 
lities should not benefit by the ])rotection given by 
Venetian underwriters, and were much afraid of the 
loss which such foreign participation would entail on 
them citizens. Thus, the earliest document of which I 
get notice, a MS. Act in Latin, dated May 15, 1411, 
refers to Insurance as an established practice, already 
abused by the dangerous innovation of assuring risks on 
foreign property. The preamble of this enactment, of 
four conturioH and a half ago, sets out that ‘ a custom very 
injurious to our citizens had been introduced, dangerous 
to all, by which inhabitants and citizens of Venice make 
Insurances on foreign vessels ; whereas tliey cannot 
possess information as to the condition of foreign 8hi})H, 
or of the merchandise laden in them ; yet, in the hope of 
the smallest profit, they have made, and still makt‘,^suoh 
Insurances, redounding, or which may redound, with kxss 
to the said citizcn.s and our subjects.’ Upon which con- 
siderations, ‘a decree has been made, and is now i)ublic,ly 
proclaimed, that any citizen, whetluir an inhabitant of 
Venice, or any other person, is not pennittc'd, after the 1st 
day of June next, to make, or cause to be nuule, in Venice, 
or any other part of our territory, an Insurance on any 
vessel belonging to foreigners, under the penally <»f 
forfeiting one-fourth the value of the matter insured ; and 
the pubhc jmoviders are empowered to enquire Jluto these 
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things, and they will receive one-half the penalty: the*' 
other moiety remains ours. If there be an accuser 
(informer), he is to receive a fourth of the penalty : and 
our public providers, above named, one-third; the re- 
maining portion is ours in common. The broker shall 
forfeit 2001 . and lose ten years. Furthermore, it is 
ordained that the judges and officials shall administer no 
law in respect of Insurances made in the above-named 
vessels, or the merchandise in them.’ * 

The Venetians certainly did not mince matters in 
making laws. 

The next document, dated June 1424, also MS. and 
Latin, discloses against whom these sworn restrictions 
were principally levelled, and what great rivals were the 
^ objects of Venetian jealousy. 

‘There being, as is known, war between the Genoese and 
Catellans (Catalonians), and between the Florentines and Ge- 
noese, whose power extends far out to sea, it is proper to pro- 
vide against any interference with the aforesaid (belligerents). 
And as the custom which has been introduced here of insuring 
forei^ property may he the means of entangling us in the 
aforesaid wars, which is altogether to be avoided, a decree is 
hereby issued to the effect that no citizen, subject, or faithful 
ally in Venice or thereout shall dare or presume to insure, 
himself or by anyone else, or cause to be insured, any foreign 
vessel, under the penalty of 25 per centum of the entire value 
of the thing he has insured or caused to be insured.’ 

In wbicb expressions we see tbe very language adopted 
in our Engbsh policy, ‘ doth make assurance, and cause 
himself to be insured.’ 

And then follows the mode in which the penalty is to 
• 

* From the ‘Book of National Acts,’ vol. liii. p. 135, 
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' be divided, and an order that tlic decree Hliould be aOixed 
in the usual places, and roCoronco to the vohinic and paj^e 
of National Acts. 

'llio Vcuotian auth<)rltic!sc()inimini(!iited to nui, succeed- 
ing the above, are in Italian, inoiu oi‘ less e.orrupt, and 
are not of sullicicnt importance to wari'ant my detaining 
the reader with them all. But an interesting feature pre- 
sents itself in the place from which they are dated, in and 
after the year 1670, namely, the Insurance Street. Allud- 
ing to this fact, Mr. Eawdon Brown says : ‘ The Insurance 
offices here (Venice) were in a street which to this day 
tells the tale, being still calhid Ivmrance Street It is 
situated at the bade of the Ec'||ct Btoue, on the (Jamjx-) di 
S. Giacomo (where merchants most did congregate) at 
Eialto ; and in that street all proclamations concern-^ 
ing policies of Insurance were habitually made. Those 
offices (he is now speaking of Venetian Insurance at tlio 
commencement of the fifteenth ceutiny) were, I suspect, 
at a later period, the root of Lnoyn’s.’ In dating from a 
street, we see another similarity with our own Insut'ance 
system ; for our early assurers dwelt and dated from the 
street running parallel with Cornhill, called - Lombard 
Street, now, as then, consecrated to banking ; and the 
Lloyd’s Policy to this day contains a ri'ferencc to tlie 
original locality of the contract. — ‘ And it is agreed by 
us, the Insurers, that this writing or Policy of Insurance 
shall be of as much force and effect as the sums and 
- writing or Policy of Assurance heretofore made in Acm- 
hard Street,* &c. 

Passing down in time to the year 1670, 1'hitve belbre 
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me a printed Proclamation of that date regulating In-^ 
surance, sufficiently interesting and instructive to cause 
me to give in a foot-note a translation of it " It in- 
dicates the same feelings which characterise the earlier 

" PEOOLAMA.XION, published by order of the Illustrious Sig- 
nors, the Consuls ojF the Merchants, 15th July, 1670, on the 
subject of the assurance of goods, ships, vessels, as well Venetian 
as foreign (property). 

The Illustrious Signors Marco Minio, Zorzi Manolesso, 
Niccolo Venier, and Marco Querini, honourable Consuls of 
the Merchants. Whereas their Court is particularly, and by 
special commission from the Most Excellent Senate, charged 
with the care of the punctual execution of the decree of the 
Senate of the 26th of September 1586, confirmed by the same 
the I7th of September 1605, on the subject of Assurance, esta- 
blished for avoiding the inconveniences prejudicial to the public 
expressed in that Act : They, in order to the fulfilment of their 
commission, and for the good of the public service, do cause it 
to be publicly known, along with other decisions made by their 
Illustrious Magistrate, That it shall not be lawful for whomso- 
ever it may be. Noble or Citizen, on whatever other sort of 
person, as well natives of this City as foreigners, to insure, or to 
cau?e to be insured, under whatsoever imaginable pretext — 
none excepted — any goods, ships, vessels, whether Venetian or 
foreign, which are not proceeding, with all the goods insured, 
to this City, or to other places belonging to this Most Serene 
Dominion, or which do not sail hence, or from other places sub- 
ject as above said, destined for the Levant or for the West, 
under the penalties affixed by those Laws to the transgression 
of them, namely, as well the Merchants who shall make, or 
cause to be made, such Insurance, as the Brokers by whom such 
Insurance shall be effected. And in order that the Public de- 
cisions may apportion their indebtedness incurred with the^ 
greater facility, they empower both the co-participators m such 
Insurance, well as any other person whatever, to give notice 
to their Illustiious Court, either by way of letters or secret 
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enactments given above. There is the same jealousy 
of foreign peoples taking advantage of their pet insti- 

notices, at the house which shall be fixed on for that purpose^ to 
denounce any person whattiver for such transgression; and 
therefore^ besidos sonrocy and impunity for their transgrcssiotis, 
they shall also receive a fotirth part of the penalties levied on 
those who shall by their means be bi ought to justice. For this 
purpose, or in order that the public behest may be done, all 
Brokers concerned in Insurance business shall come and give 
notice on the first day of every month of all Insurances which 
shall from time to time be effected through or by them, with 
the name of the Insurers, and of the ship or ships upon which 
the Insurance is effected, the ship’s port of sailing and her des- 
tination, for what length of time the Insurance', is effected, with 
all other circumstances usually speeified in similar cases. Of all 
which circumstances the Notary thereto appointed shall nnike a 
distinct and punctual registration m the book kept specially for 
this purpose, which shall be signed separately by the llhustrious ^ 
Signors, the Consuls for the time being. And in orch^r to pre- 
vent frauds upon the public decisions, all Brokers shall swear 
before the Illustrious Signors in solemn form, that they have 
not been the means of effecting any other Insurances save those 
of which they have given notice ; which oath shall be in like 
manner registered, in order that in any case when any father 
Insurance made by them shall be discovcied, they shall receive 
the punishment due for tlieir trausgresssions of the law; in order 
to the discovery of the same, there sha,ll bo drawn up cveiy year 
a process in the form of an m<|uisifiou or deiuuKiiatiou against 
all and by all, as is established by the albresa.id Acjt of tliu Most 
Excellent Senate of the l7tli of September IfiOo ; to the execu- 
tion of which the said Illustrious Signors are solemnly pledged. 
Those who, heretofore or at the present time, have contravened 
the said laws, either by insuring or causing to bo insured, con- 
trary to the rules of the same, as also the brokers and agouts, 
and shall before the end of the fifteenth day after the publica- 
tion of this present Pioclamation, appear before tkoHo Signors, 
acknowledging their transgressions, shall, upon payTmnit of a 
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tution ; the same suspicion of danger ; the same clear^ 
narrow view of their own interests, and the same sharp 

small fine, be relieved from the consequences of acts committed 
in contempt of the supreme public decrees. But after the ter- 
mination of these fifteen days the Illustrious Signors will give 
orders for the formation of processes, by way of secret informa- 
tions, in which, for the benefit of the informers, besides impu- 
nity and pardon for their participation in such irregularities, a 
fourth part of the penalty either levied as above or by way of 
inquisition, shall be set aside for the discovery of the delin- 
quents, who lhall be proceeded against according to the law, 
and without any possible abatement. 

And because, according to the form of the present decree, no 
penalty is established for the Insurance Brokers or Agents who, 
contrary to what is therein ^contained, shall neglect to give 
notice, on the first day of every month, of the Insurances by them 
" effected as above ordered ; The Illustrious Signors enact that 
‘ '^those Brokers and Agents who omit this notice shall fall under 
the penalty of 100 ducats each, to be applied according to the 
^decision of the Illustrious Signors, and for each time that they 
omit such notice ; which penalty shall be levied by commission 
real and peisonal. This in older that such omission shall not 
nullify the present decision, and that the public mind may not 
be m?sled as to what has been decided m these. Acts. 

And this present Proclamation shall he printed m order to its 
punctual execution, and every year, for greater publicity, it shall 
be published at the hour of the Rkdto, in the Street of Insur- 
ance, when the greatest concourse of the public shall be assem- 
bled, so that there may be no pretext for ignorance. 

Mabco Minio, Consul of the Merchants. 
ZoEZi Manolesso, „ „ 

Niccolo Yeniee, „ „ 

Maeco Queeini, „ „ 

Then follow two chapters on the aforesaid subject.— 

That all Brokers and Agents of Insurance who now have to 
do with Insurance, or who intend in future so to do, shall give 
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decision in enforcing authority. The English citizen 
who announced his conviction that ‘ all foreigners wore 
fools,’ was preceded in that amiable estimate by the 
Venetians’ decision, that all foreigners were knaves. 

llufortunately, Jill researches which have been insti- 
tuted by Mr. Eawdon Brown in the libraries of Venice, 
to discover for me an early policy of Insurance, have 
hitherto been fruitless. This is not extraordinary ; for it 
is much to be doubted whether any English library 
would be found to contain an English Marino Policy, 
though probably 200,000 are issued in London alone 
during the course of a year, many of which, being on 
parchment, arc very durable documents, I do, however, 

notice of themselves to the undermentioned Illustrious Court of 
Notaries?, who shall he elected to such charge, in the book kepf* 
for affairs of Insurance, and that within eight days next to 
come, after which no one else shall be abk' to set up a Etmk of 
Insurance without fiist notifying it, and giving notice of him- 
self to the undermoniioned office, nor shall any other person 
exercise the function of Broker or Agent without having exe- 
cuted this present order and decision of the Illustrious Sl^ors, 
under pain of whatever punishment they or their successors 
shall think proper to determine. That the book in ivhich shall 
be registered the Insurances given notice of in accordance with 
the Act of 1605, shall be kept secret, and not shown to any 
person whatever, nor any copy made from it of any kind, uxci'pt 
with the express permission of two at Iciist of the Illustrious 
Consuls, oath being taken before their Illustrious Lordships by 
whomsoever shall desire any copy from that book, tiiat they have 
a particular interest in the policy which they desire to see, under 
pain to the Notary or his assistant of fifty ducats for every trans- 
gression, and other penalties according to the judgment of the 
Illustrious Signors. „ 

Published on the JRialto in the Street of Insurance. 
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receive notice of various commercial documents con- 
nected more or less nearly -with Insurance, and the 
preamble of a more permissive Act passed on Sep- 
tember 29, 1586, explained by a succeeding decree of 
October 25, 1607, which says — 

And because the intention of this decree (viz. that of 1586) 
was principally to favour such merchandise as is destined for 
and arrives at Venice for the service of the trade of this place, 
and there being at the present time much merchandise brought 
to this city by land, which has previously arrived in foreign 
vessels at Leghorn, Genoa, and other alien ports, and which, for 
lack of shipping or from other causes, does not come here 
direct by sea; Therefore, it being convenient and necessary 
that such merchandise, destined for this city, though brought 
from an alien port to an alieh port, should be capable of being 
insured, similarly to all other merchandise arriving at Venice, 
L,it is put to the vote that, &c. &c. 

And I have before me an original broadside, dated 
Venice, March 15, 1706, containing authoritative regula- 
tions issued under the Signory, by ‘ The Five skilled in 
CouHnerce and Consuls of the Merchants,’ to correct 
‘many abuses introduced into a subject so delicate 
i^elosa) as that of Assurance, and into the form of 
Policies and the manner of expressing them,’ &c. The 
first actual form of a Venetian Policy is one printed in 
1780, and published by Baldasseroni, at Leghorn, in 
1800. And I have a tracing of the signatures of the 
three imderwriters on the Policy prefixed by the adjura- 
tion, ‘ Dio la Salvi. Amen : ’ which is the only written 
part of th.e document, the policy being a printed broad- 
side. TheVritten part is not given by Baldasseroni. 
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, I close this part of the subject by quoting Mr. Brown’s 
words, accompanying some enclosures. ‘ From the series 
of these laws, I think it may be inferred that the good 
faith and integrity of the underwriters of Venice was 
proverbial in all the marts of Europe ; and that the 
brokers of Insurance Street, at Eialto, had therefore 
more custom than their brethren elsewhere.’ 

The first clear indication I find of underwriting in 
England comes to us also from Venice. Amongst the 
State documents calendared by Mr. Brown, is found the 
representation, by a Venetian merchant, made in 1512, 
that Insurances wore being effected in England on pro- 
perty from Candia; and that the rate of premium 
charged was above 10 per cent. The Island of Oaiulia 
was still one of the Venetian dominions, aird it was for*, 
several centuries the place wliich supplied our country 
with Sack, the wine so loved by Sir John Falstaff and 
Englishmen generally. 

The attempt is, however, probably fruitless, to ascertain 
the exact time wdien Insurance was introduced and* first 
practised in England ; but it found here a congenial soil, 
and flourished : and London remains pre-emiuciit, a.s she 
ever has been, for the application of the system. 

Insurance seems to have been in use in England, says 
Anderson,’ upon the revival of commerce, somewhat earlier 
than on the Continent ; and Antwerp, though in its meridian 
glory, learned it from England. And whereas, says Malyno’s 
‘ Lex Mercatoria,’ the meetings of merchants in London were 
held in Lombard Street (so-called because certain Italians of 


’ ‘ Hist. Oiig. of Commerce,’ vol. ii. p. 2();}T 
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Lombardy kept there a Pawn-house, or Lombard, long before 
the Eoyal Exchange was bruit), all the policies of Insurance a^ 
Antwerp which then were and now (1622) yet are made, do 
make mention that it shall be in all things concerning the said 
assurances as was accustomed to be done in Lombard Street^ in 
London; which is imitated also in other places of the Low 
Countries. 

Guicciardini, speaking of the vast commerce which 
subsisted between the Netherlands and England (date 
1560), says, that the merchants on both sides are so 
sensible, that neither of these countries could possibly, 
or without the greatest damage, dispense with this their 
vast mutual commerce ‘ that they have fallen into a way 
of insuring their merchandise from losses at sea by a 
joint contribution.’ ‘ This,’ adds Anderson, who quotes 
the passage, ‘ is the first instance we have met with of 
Insurance from Losses at Sea, though probably in use 
before this time, and first practised in Lombard Street, 
in the City of London, as will be seen under the year 
1601.’' 

To, be sure, the ‘joint contribution ’of 1560 seems a 
meagre account of Insurance as now understood, yet it 
contains the rudiments of the present system, which has 
grown up here and in other countries since that time 
continuously. 

Soon after Malyne wrote, among a number of pro- 
jects, of which the reign of Charles I. seems to have 
been fruitful, one was introduced, in the year 1627, 
‘for the sole making and registering of all manner of 






‘ Hist. Comm.’ vol. iL p. 109. 
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iLssuranccs, intimations and renunciations made upon 
any ships, goods, or mercliaudiso, in the Eoyal Exchange 
or other places within the City of London, for thirty-one 
years.’ 

This scheme, it is presumed, burst, like its fellow- 
bubbles ; and, indeed, the name ‘ Assurance,’ coupled 
with the two followhig terms, would rather seem to have 
related to the conveyance and transfer of property — ^for 
that was then the common acceptation of the word 
‘Assurance’ — ^than to Marine Insurance as we under- 
stand it. 

The suggestion, however, is not important, for a special 
meaning had already boon given to the term when ap- 
plied to maritime adventure ; and ‘ Marine Assurance ’ 
and ‘ Policy of Assurance ’ were already words of well- 
known signification, as is seen by the Statute 43 Eliza- 
beth, cap. xii., in 1001, for the formation of a Court of 
Policies, by which Act we learn also that there existed 
an office in the Eoyal Exchange, set apart for the trans- 
action of Insurance business. • 

In the preamble to that statute wo find the following 
words : — 

Whereas it hath been time out of mind an usage amongst 
merchants, both of this realm and of foreign nations, when they 
make any great adventure (specially into remote parts) to give 
some consideration of money to other persons, which commonly 
are in no small number, to have from them assurance made of 
their goods, merchandises, ships, and things adventured, or 
some part thereof, at such rates, and in such sort, as the parties, 
assmers, and the parties assured can agree ; which course oi’ 
dealing is commonly called a Policy of Assurance;* by means of 
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which it cometh to pass, upoa the loss or perishing of any ship,^ 
there followeth not the undoing of any man, but the loss 
lighteth rather easily upon many than heavily upon few, and 
rather upon them that adventure not than upon those that ad- 
venture ; whereby all merchants, specially of the younger sort, 
are allured to venture more willingly and more freely ; And 
whereas heretofore such assurers have used to stand so justly 
and precisely upon their credits, as few or no controversies have 
risen thereupon ; and if any have grown the same have from 
time to time been ended and ordered by certain grave and dis- 
creet merchants, appointed by the Lord Mayor of London: 
Until of late years that divers persons have withdrawn them- 
selves from that arbitrary course, and have sought to draw the 
parties assured to seek their monies of every several assurer, 
by suits commenced in Her Majesty’s courts, to their great 
charges and delays. For remedy thereof, it is now enacted 
that the Lord Chancellor, or Keeper, do award one general or 
standing yearly commission, for the determining of causes or 
policies of Assurances, such as now are, or hereafter shall be, 
•entered within the Office of Assurances within the City of Lon- 
don. The Commission to consist of the Judge of the Admiralty, 
the Eecorder of London, the Doctors of the Civil Law, two 
common lawyers, and eight discreet merchants, or to any five of 
them. Which Commission shall have authority to determine 
all catises concerning Policies of Assurance in a summary way, 
who ^all summon the parties, examine witnesses upon oath, 
and imprison disobeyers of their decrees. They shall meet 
weekly at the Office of Insurance, on the west side of the Royal 
Exchange, for the execution of their commission, without fee or 
reward. And any such as may think themselves aggrieved by 
their determination, may, in two months, exhibit his bill in 
Chancery for a rc-examination of such decree, provided the 
complainant do first lay down to the said Commissioners the 
sum awarded, and that the Lord Chancellor or Keeper may 
either reverse or affirm the first decree, according to equity 
and conscience ; and if he decrees against the assurers, double 
costs shall be awarded to the assured. Lastly, no Commis- 
sioner shaiyie either assuier or assured. 
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The expressions in this enactment are important in 
v-onfirming an undefined antiquity to the practice of In- 
surance in England and elsewhere, declaring that it had 
been ‘an usage among merchants, both of this realm 
and of foi-eign nations, time out of mind.’ The above- 
cited date of ICOl is the earliest at which there appears 
to have been any legal enactment in England on the 
subject of Insurance. 

It win be observed, from the foregoing extract, that 
the Court of Policies of Assurance was in substance a 
Chamber of Arbitration, of which the Arbitrators, or 
judges in the domestic tribunal, were permanently ap- 
pointed. But the new foram, as we learn from Black- 
stone, had not a continuous success ; nor had it a siifii- 
cient ambit to make it generally applicable to the pur- 
poses required : for it did not extend beyond London,*" 
and it took cognizance only of Insurances on merchan- 
dise, and entertained alone suits brought by the assurt'd, 
and not those of insurers. So the Court fell into di,sus(', 
for many persons withdrew themselves from its remg^dics ; 
and even under the amended constitution given to it by 
the Statute 13 & 14 Car. II., the neccssaiy commissions 
ceased to be issued. 

Although an office at the Eoyal Exchange, then re- 
cently erected, is spoken of, the calling of Marine In- 
surance seems to have been principally carried on by 
individual merchants in Lombai’d Street, who afterwards, 
for the greater convenience of themselves and the as- 
sured, assembled at a coiTee-house, the first establishment 
of the kind having been set up in a yarck (jpening on 
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Lombard Street, about the middle of the seventeentl^^ 
centmy. Sixty years later, namely in 1710, Lloyd 
opened his cofiee-house in Abchiirch Lane, and it be- 
came the chief centre for underwriters and the mer- 
chants who resorted to them. Coffee-houses went then, 
as many do still, under the short form of the pro- 
prietor’s name converted into a possessive; and the 
term ‘Lloyd’s,’ as representing the underwriters and 
others who met there, grew to be known all over the 
world ; it found its way into legal phraseology, into 
newspapers, parliamentary language, and the chat of 
drawing-rooms. A certain personality has been ac- 
quired by the name ; and ‘ Lloyd’s ’ is spoken of in a 
way that has led to the common and mistaken notion, 
^oth at home and abroad, that it is a corporation ; and 
in Austria a Steam Navigation Company has adopted the 
name of ‘ The Austrian Lloyd’s.’ In 1774 the under- 
writers migrated to the Eoyal Exchange, where their 
local habitation has remained ever since, except during 
an interruption caused by the rebuilding of the Exchange 
after its destruction by fire in 1838. Through that in- 
terval the members and subscribers of Lloyd’s occupied 
apartments in the Old South Sea House. 

In the year 1720 Charters of Incorporation were 
granted to two Insurance Companies carrying on busi- 
ness under the names they retain at the present day, of 
the London Assurance, and the Eoyal Exchange As- 
surance. These Charters appear to have been ob- " 
tamed in consideration of a sum of money lent, or 
to be lent,* to the Government of George I, and no 

D 
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charters have since been given to any other association 
for the purpose of Insurance. Among the privileges 
accorded to the two Companies were those of suing and 
being sued under the titles of The Tjondon Assurance, 
and The Iloyal Exchange Assui-ancc ; signature by s('al ; 
the right of pleading ‘ Not Guilty ’ to civil actions Ibr 
damages, &c., and some immunities under the Stamp 
Acts ; so that the two Corporations were entitled to make 
vahd contracts for Insurance, called slips or labels, cn- 
dming for three days, on unstamped paper; 

In Elizabeth’s time, and long afterwards, there existed 
a strong feeling— some will call it prejudice— against 
corporate trading associations. I'hey wore named ‘ mono- 
polies,’ and the partners in them ‘ engrossers ’ and ‘ mono- 
polisers.’ They excited the jealousy of the public, as 
interfering with the detached, independent trader; and" 
dislike and suspicion were increased by the fact that the 
charters of incorporation gave these companies exclusive 
privileges. Bluff Queen Elizabeth, having been en- 
trapped into granting such piivileges, rccallcd^many 
which had been given, and subjected others to legal 
control. With a candour of confession we are not ac- 
customed to from recalcitrants in political economy, she 
actually thanked the House of Commons, which had 
made head against such grants, and gave them her 
‘ hearty commendations for having recalled her from an 
error proceeding from her ignorance, not her will ; ’ and 
acknowledged that ‘ these things would have turned to 
her disgrace had not such harpies and horse-leeches 
been made known and discovered to her byjier faithful 
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Commons.’* And in the twenty-first year of James I., 
Parliament again interfered, and condemned all monopo- 
lies, as contrary to law and the known liberties of the 
people. The impecuniosity of Charles I. led him, 
amongst other expedients for raising money, to confer 
again exclusive privileges ; but, on Parliament meeting, 
they protested against the grants, and resolved that all 
members having a share in them, .directly or indirectly, 
should be incapable of holding a seat in the House. 
Many, in consequence, vacated their seats, and those who 
did were expelled.^ 

The second Charles created for himself, by his ex- 
travagance, a dearth of means as abundant as that which 
his royal father had enjoyed, and charters were one of 
the consequences. The grant to the Hudson’s Bay Com- 
pany dates in 1670, but nothing was effected at the 
time regarding Insurance. Very early, however, in the 
eighteenth century, an agitation commenced to organise 
companies, but all attempts were abortive to gain the 
privil|ges required till the year 1720, when, as has been 
already mentioned, the civil list having fallen greatly 
into arrear, the London Assurance and the Eoyal Ex- 
change Assurance Corporations were allowed to be 
erected on the promise of providing George I. with the 
sum of 600, 000^, to enable him to hquidate these debts. 

‘ Thus,’ says M:. Marryat, ‘ the existing Companies owe 

* Eapin, anno 1600, Quoted in the speech of Mr. Marryat 
in the House of Commons, February 20 , 1810. 

y Eushworth, p. 37 ; Whitelock, p. 38. Quoted in Mr, Mar- 
ryat’s speecii ifl the House of Commons, 
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,_their establisliment to a job.’ Happily neither the ‘job ’ 
of the Hudson’s Bay Company nor that of the chartered 
Insurance CompanioH were bubbles, but turned out to 
the pcvmauciit advantage of the -country which cradled 
their birtli. Little was understood by the public as to 
the profits made by insurers, but soon, by a popular de- 
lusion, they were imagined to be fabulous, and under- 
writers were looked upon as a mine of wealth in which 
every man might sink his shaft : and a modified form of 
this superstition seems to have continued to the present 
day. Every wild commercial and financial project was 
at the time at its highest inflation ; and in a few months 
after the establishment of the two Companies, the stock 
on which lOZ. per cent, had been paid rose to the price 
of ICOZ., or sixteen times the capital Owing to the 
bursting of the South Sea bubbles, and an accuinulatioir 
of disasters at sea, the losses of the two Insurance C!om- 
panies were so great that their stock iell from tlio ex- 
treme point named to 12, and the Cor})orations wi'i'c 
unable to meet tlicir engagements to Ihc King fjjr the 
subsidy of 600,000^. In point of fact, tht*y never did 
pay more than one-half the sum on the promise of which 
their charters of exclusive privileges were granted, ’'fhey 
had to appeal to the Crown, and the next year the two 
Companies, with some ingenuity, wore reconstituted. 

That was the epoch of bubbles ; and our Dutch neigh- 
bours showed that, out of Insurance and other soa])suds, 
they could blow bigger and thinner bubbles than we 
could. At Kotterdam, the same year, an Insurance 
Company was established, the shares of whjch rapidly 
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rose to 1000 per cent., and the shares of a similar Oom-*^ 
pany at Gouda attained the premi um of 8000. At Delft 
an enterprise of the same kind attamed a like proportion. 
Of course the artificial elevation could not be long sus- 
tained, and when they fell the ruin was great. Financial 
waterspouts always carry commotion and destruction 
when they break ; but our eyes, which have so lately 
been accustomed to mark the rapid growth of Jonah’s 
gourds, have learnt to look for their sudden withering. 
The spirit of gambling appears to be inherent in Hol- 
land, and the same people who in 1720 made and lost 
fortunes by Insurance Compames, had previously staked 
their means by speculating«in tuhps, and had given the 
value of an estate for a single bulb which they had 
never seen, and probably never cared to see. 

In 1721 an Act of the British Parliament was passed, 
having the object of raising half a million of money, to 
be charged on the revenue of the Civil-list, and it con- 
tainect a clause discharging the two chartered Assurance 
Companies from the unpaid part of the sums in which 
they were indebted to the King, and this ‘ in con- 
sideration of the difficulties which those two Companies 
laboured under.’ How near soever these two Com-i 
panies were to shipwreck at their outset, they continued 
their after course with great success ; and in their primal 
perils they only resembled nearly all Marine Insurance 
Companies of later institution. Indeed, it seems as if 
this species of adventure had to run, like animate crea- 
tures, through a course of infantile diseases. The two 
Corporations used their exclusive privileges with such 
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“cfTcct as to frustrate or ])ut clowu attempts that were 
made during tlio following ninety years to found new 
Insurance oflicos. In 1810 a more determined effort 
was made to introduce a (‘.ompetition, imdei* the title of 
The Now Insurance Company. It wsis largely subscribed 
for, the proposed capital being five millions, and many 
subscribers to Lloyd’s were among its supporters. In 
February 1810, Mr. Manning brought a motion before 
the House of Commons ‘ to consider our present means 
of effecting Marine Insurances,’ &c., this being a prelimi- 
nary step towards gaining Parliamentary powers for the 
establishment of the new Marine office. In reply to this 
motion, Mi‘. Marryat made the speech from which I have 
already quoted frequently. He spoke in the interests 
principally of the underwriters of Lloyd’s, and endea-* 
voured to show the strength of that establishment, and 
that there was no necessity of organising another com- 
pany to transact the Insurance business of England. In- 
deed, at the period ho .spoke, 1810, and for the neyt ten 
years, Lloyd’s was in its most palmy state. Wfiereus 
in the year 1771 there were but 79 subscribers b) 
Lloyd’s, there were 1500 in 1810. At that tune it was 
common for underwriters to take 500^. lines, and there 
were several who subscribed much larger amounts. If 
we suppose that, of the 1500 persons who comjiosed 
Lloyd’s, 400 were underwriters, there would have been 
no difficulty at that period of effecting Insurance in the 
room, on a single ship and her cargo, to the extent of 
150,000^. or 200,000Z. 

In the evidence taken before a Select Committee of 
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the House of Commons to consider the state and meaniS^ 
of effecting Marine Insurance in Great Britain, Mr. 
]3ennett stated the number of underwriting subscribers 
to Lloyd’s to be 500 — a number far too great for that 
coffee-house to accommodate, and Mr. Angerstein gave 
in evidence that the sum of 631,800^. was effected at 
Lloyd’s on specie by the ‘ Diana ’ frigate from Vera Cruz. 
The ‘ Lutine ’ frigate had 300,000/., and the ‘ Althea,’ an 
East Indiaman, had 400,000/. done on their cargoes at 
Lloyd’s and the two chartered Companies. These ves- 
sels became losses, and the immense sum of 700,000/. 
was discharged by the underwriters with honour and 
promptitude.* , 

On the other hand, a very strong showing was made 
of the necessity of further facility for Sea-Insurance : Eirst, 
from the rapid growth of commerce. Eor whereas 
British imports and exports amounted, in 1719, to only 
a httle more than twelve millions sterling, they had 
riseix^in 1809 to upwards of eighty millions, exclusive 
of tl?e imports from India and China; and another 
immense addition might be expected whenever peace 
should be established. It was estimated that the in- 
surable interest in ships, goods, and freight, which 
might have come to English underwriters in 1810, was 
more than 320 nnllions, including foreign property, 
but excluding, as before, imports from China and the 
East Indies. Of this mass, it was calculated from the 
stamp returns, that rather more than 162 millions had 

* Pamphlet, 1810. Cursory Obseivations, p. 8. 
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%i^een insured hero, and of this sum the two companies 
had not insured more than 4 per cent., or 6,1 50,000/. 

Secondly, it was stated that at certain times in the 
year underwriters voluntarily abstained from insuring ; 
!ind diu'ing the months of August, September, O<itober, 
and November, they withdrew themselves from Lloyd’s, 
to die inconvenience of those requiiing to effect In- 
surance. 

Thirdly, that, as a consequence of the inadequacy of the 
means of Insurance, people had been driven to illegal 
methods, and that various combinations for mutual In- 
surance had sprung up. One, named the Friendly As- 
surance, existed in Loudon to jprotect regular transports ; 
and a second, the Loudon Union Society, for the jiur- 
pose of mutually protecting vessels trading to London. 

, Twenty such associations wei’c known to bo in opera- 
tion in different parts of England. 

And, fourthly, it was shown that, in places whore 
Manne Insurance could be legally practised, many com- 
panies had sprung up There were already throe in 
Ireland, thirteen m our East Indian dependencies, and 
: a few in oim West India settlements, one in Newfound- 
land, and one at Halifax. And abroad the, movement 
was more advanced. There were thirty-six Marino In- 
: surauce Companies in Hamburg alone, and several others 
i in the north of Europe; whilst in oveiy part of the 
i United States of America abundance of Insurance Com- 
; panics had been established. 

Upon all these grounds the Committee resolved that 
the exclusive privileges of the two charterccT Oomiianies 
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sliould be repealed, saving their charter and their other/* 
powers ; and that encouragement should be given to 
other undertakings for the promotion of Sea-Insurance. 
Great opposition was made to this : coxmter-resolutions 
were brought before the House, and a cloud of letters 
and pamphlets was thrown out, in the usual skirmishing 
manner of such warfare. In result, matters remained 
undisturbed for the next fourteen years. A new system, 
however, began in 1824. That year, the Alliance Life 
and Lire Assurance Company added Marine risks to its 
business, and an independent company specially devoted 
to Sea-Insurance was estabhshed, under the name of the 
Indemnity Mutual Insurance Company. Its second title 
was adopted from some plan of insuring only share- 
holders’ interests, but it has since laid itself out for 
general business without such restriction. A few years 
served to show the success of these two institutions ; and 
in 1836 the Marine Insurance Company was founded, 
and about four others. After no small initial dangers, 
the iariiie entered on a prosperous voyage, but its 
contemporaries did not succeed, and have long ceased 
to exist. 

The commerce of England and of the world continually 
increasing, the want of, or the room for, more joint- 
stock projects for facilitating Insurance seemed ascer- 
tained. It had been hitherto held that the principle of 
limited liability was not applicable to these companies,! 
their powers of undertaking nsks being unlimited; but 
within the last five years several new societies have ■ 
been formed* ‘ limited ; ’ and the public did not appear 
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"\o entertain any want of confidence in thorn on that 
account." 

London continues to bo, as she has always boon, tlio 
groat English mart of Insurance. It is true tliat Mutual 
Insurance Associations for ships have multiplied round 
our coasts, and have proved tliemsolves very scmceablc 
to local communities. Liverpool and Glasgow have long 
possessed underwriters’ rooms, and have transacted a 
large amount of business.’’ Yet the enormous import and 
export commerce of Lancashire did not lead, till very 
lately, to the erection of any independent Marine Insur- 
ance Companies, either in the Great Western port or in 
Manchester. Latterly, two ot three ofliccs have been 
established there, and Bristol has claimed tlie right of 
drawing Marine Insurance business to its busy mer-«- 


® With that tendency which Englishmen have of overdoing a 
good thing, the example of successful Joint-Stock Banks and 
Insurance Companies led, in the year 18 G 4 , to an extraordinary 
number of projects for Banking and Insmance. This multitu- 
dinous following a lead sliowed a want of originality ih our 
countrymen ; though we must admire the benevolent spirit which 
made every person desire to keep every other person’s money, 
and insure eveiy other person's property from lo.ss and damage. 

” These are mainly on the principle of Jdoyd’.s, and what may 
be termed Insurance circles — that is, an arrangement by which 
one broker or agent is empowered by ten, twenty, thirty indi- 
viduals to underwrite in their separate names as tlieir proxy. 
The agent having generally himself to effect Insurances, ho 
can often transact that part of his business, and underwrite for 
his clients, without going out of his office. The same system 
obtains at Glasgow, and some other of the chief eniporia of 
tr^e. Certain of the Metropolitan Comp.anies hjivo also esta- 
blished branches or agencies in the great cities. 
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cantile city. Yet in all these places the Insurance^ 
system flourishes rather like an exotic, having its true 
habitat in the metropolis of the empire. 

^ There are in London at the present time upwards of 
twenty proprietary Marine Insurance Companies, besides 
several Mutual Ship Insurance Associations, which ex- 
tend their operations in a smaller degree to the pro- 
tection of freights and outfits. The aggregate of members 
and subscribers to Lloyd’s is rather above fifteen hun- 
dred, of whom four hundred are underwriting members^ 
The China, India, Colonial, and a few foreign Insurance 
Companies have agencies here, and some of them take 
outward risks. There is .also a circle of Irish under- 
writers, having a girant or agent in London. We must 
. add to this enumeration, that the Peninsular and Oriental 
Steam Company possess within themselves an Insurance 
system, by which their fleet of fifty-three large steam- 
ships insure one another, and the profits go into a 
sepa:mte Insurance account. The Company also insures ' 
their* passengers’ baggage and effects, and, under the 
name of their ‘ red bill of lading,’ issues policies on goods 
to and from the East. 

Thus very extensive facilities exist in the metropolis 
for Marine Insurance. One necessary effect of which 
abundance is the strong competition set up. Competition 
is one of those entitities which are advantageous on one 
side of a central line, dangerous on the other. When a 
too pressing competition pares away the margin of profit 
which is the right of the underwriter and an essential 
element in the Insurance scheme, an evil is induced which 
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*^’apidly tells even on llic assured. Too cheap premium is 
another term for bad security. 

Spread round the outposts and coast towns of England, 
"Wales, and Scotland, are a large number of Mutual In- 
surance Clubs. Tljcsc clubs are for the insurance of the 
bodies of ships and freights. "Wliilst, like the Lloyd’s 
underwriters and the Assurance circles which have been 
mentioned, there is no solidity or partnership among the 
associated members, there is a greater degree of organi- 
sation in the system than individual underwriters possess.' ■ 
They are bound by stringent rules, and die management 
is in a committee and a secretary or manager, called, also, 
in Scotland, an agent. , 

India, China, and Australia possess many Insurance 
societies, having agencies in London for the regulation ^ 
and payment of claims on homeward produce, and, in 
some cases, for taking outward risks. In general tlicir 
representatives in London are mere agents, making pay- 
ments for claims only if they have sufficient func]^ in 
hand, referring disputed questions to the head Office 
abroad, and are not capable of accepting service of a writ 
if sued. The offices in China and India consist frequently 
of a coalition of a very few natives or Europeans ; often 
the constituents of one mercantile house, who institute 
the society for the purpose of facihtating their own busi- 
ness in the way of Insurance. 

Throughout Europe, Insurance may be said to be now 
* largely practised — ^Paris and Hamburg taking the lead. 

In these cities, and some others, tliere exist many com- 
panies and Insurance circles. In Paris the’insuriuLf 
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power consists of thirty-one companies established on the^ 
‘ anonymous ’ principle ; i.e. the subscribed capital being 
stock, and one company formed on the plan of hmited 
liability. There are, besides, nine agencies of companies 
having their head administration in other parts of France, 
three agencies of foreign Insurance Companies, and three 
‘ reunions’ or circles of private underwriters, each of 
which acts by a ^ gir ant' 

In Hamburg there are twenty-two Joint-Stock Com- 
panies, a circle of private underwriters, having a capital 
of forty millions of marks banco, and the agencies of 
thirteen foreign companies. The general plan of the 
Hamburg Insurance Companies is that their term of 
existence is ten years. At the end of the period so 
limited, if the result is not a successful one, the institution 
* is dissolved. If, on the other hand, the management and 
outcome are satisfactory, the company is generally 
renewed for another term of ten years.® 

Insurance is practised with more or less activity in 
othei| parts of Europe ; and among the uorthorn cities of 
the Continent stottin appears to take the lead. 

In New York, Boston, San Francisco, and other places 
in the United States, Insurance is extensively carried on. 

Most of the foreign European sea policies contain an 
elaborate and precise system of rules, exceptions, pro- 
visoes, &c., printed on the instrument, by which they 


® Although the number of these companies seems large, the 
aggregate of Insurance effected in Hamburg is insignificant 
compared ■^jitih. the business of London Insurance oflScos. 
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differ in several respects from our Lloyd’s policy, and 
rather approach those used in the Mutual Insurance 
, Associations, 

Thus, by this brief survey, •we have, as it were, the 
suffrages of the world to the value ol‘ the lusuraucu 
system ; a benefit ever more appreciated and acted on as 
commerce extends in its range and quantity. Or rather, 
we would say. Insurance is a necessity, without which 
the present gigantic fabric of trade could not be upheld. 
I have claimed the honour of its invention for modern 
Europe, purely, I think ; or if other writers attribute an 
ancient birth to the abstract idea, they will admit that the 
moderns have at least a right to the name of its inventors, 
in the sense that he really invents who makes a mere and 
inactive discovery usefully known to his fellow-men. It 
has been complained that the now present race is a 
generation of pigmies ; and comparing the generality of 
our contemporaries with some of the gigantic minds of 
former times, the description may appear a true one. 
Nevertheless, the Past is always making the Present its 
heir, and endowing it with accumulated gifts, which that 
heir thankfully receives and prudently treasures and uses ; 
and we have a right to say, with Didacus Stella, that the 
dwarf mounted on a giant’s shoulders see farther tlian the 
giant himself. 

The words Insurance and Assurance,'^ their meaning 


^ Fr., L’ Assurance ; Geim,, Assekuranz and Versicherung ; 
Dutch, Assurantie and Verzekeiing; Swed., Dan., and Norw., 
Asseciuans; Ital., Assiciuanza, Assicurazione, v ^Sicurezza ; 
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b§mg identical , imply a making sure or certain, or the 
"sSte of being made secure. In former times intention ^ 
the name of Common Assurances belonged to insurance, 
all deeds and records for the conveyance and transfer of 
property ; and the learned Sheppard, in his ‘ Touchstone,’ 
•whilst instancing, directly or incidentally, every descrip- 
tion of deed and instrument coming under the name of 
Assurances, does not, so far as I have ascertained, once 
allude to the policy of Marine Assurance.® Nevertheless, 
as we have seen before, the policy of Marine Assurance 
was in use long before Sheppard’s time, and in the Act 
of Ehzabeth, anno 1601, already quoted, the instrument 
by which such security was given was ‘ commonly called 
a Policy of Assurance.’ As the indemnity afforded by 
Insurance was invented by merchants, who, from the 
• nature of their calling, were always ‘ giving hostages to 
fortune,’ it was confined for a long period to the dangers 
of Marine Insurance. The great conflagration in 1666 
led to the adoption of Insurance against fire the year 
follolring, whilst speculations concerning human life and 
death connected themselves with the principle of purchased 

Span., Seguro or Asegurapion; Port., Seguranpa and Seguridad ; 
Euss., SacmpaxaBaHie. 

® It is ob'dous that the security obtained under a policy is 
not that of real property, and Sheppard is -writing of convey- 
ances; but in that pait of his -work in which he treats of cove- 
nants, obligations, warranties, &c., he speaks of rights and other 
immaterial interests, and not unfrequently takes his instances 
in such future events as a promise to marry a woman before a ^ 
certain time, to ride to Rome in a given number of days, &c. 
My edition is4.hat of 1651. 
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security more tardily, and Life Assurance Societies did 
not take their rise before the eighteenth centuiy. The 
first of those, the Amicable Company, was established in 
1700 ; and at the outset, its composition was rather that 
of a tontine than a true Tnsiiraiuio Company. As we 
accept the term at ilie present day. Insurance provides 
security or indemnity iigainst loss by (1) casualties affect- 
ing ships and merchandise at sea, (2) by fire, (3) by death 
of a person. The design of this volume is to deal ex- 
clusively with the first of these classes ; and when Fire 
and Life Insurances are alluded to, they are introduced 
iucideutaUy, or for the sake of illustration. Under the 
head of Marine Insurance are, however, included pro- 
tection against risks of river navigation, and of railway 
and other land carriage connected with sea transit. 

i^The security sought by Marine Insui’ance is not the 
safety of the thing insured. Loss and damage will occur 
to the vessels and tlieir cargoes committed to the ocean. 
Yet there may spring from the Insurance system some 
increased measures of safety to slops and merdiAidiso 
indirectly. The vast amount of interest at soa which 
underwriters have would lead them to stimulate scientific 
discovery in navigation, hydrography, ship-building, &c., 
and to promote the formation of harbours of refuge, and 
the multiplication of lights and life-boat stations ; ' but 

^ Amalfi, famous for the safe custody it gave to the one exist- 
ing copy of the Pandects, and for producing laws of its otov 
named the Amalfitan Code, is even more famous for the 
tion of the Mariner’s Compass, reputed to be hy one JPSei 
citizens. • • 
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the office of Insurance is apart from this meaning of the.* 9 
■word safety ; and it is beyond a doubt that more losses 
occur, both by sea and by fire on land, in consegumce of 
a system which removes the immediate onus of his 
property from the possessor, rendering him thereby leas 
careful, and opening a door to fraud available to dis- 
honest persons. This is the one blot, and perhaps the 
only one, which attaches to the scheme of Insurance, so 
admirable in all other respects. 

The security which Insurance provides is to the person 
who adventures his vessel or his goods in the way of 
commerce. For a price paid, others make agreement to 
adopt as their own the possible losses by sea-risks which 
would fall on the assured. He is relieved thereby from 
great anxiety and danger. But a mere mercenary trans- 
fer of liabihty from one individual to another would not 
describe Insurance. A more important element neces- 
sarily enters, viz. the subdivision of liability.', 

This is the central principle of Insurance, the division f 
and distribution of liability ; to remove from the indi-; 
vidual to the many the incidence of a loss ; to enlarge 
the area of its pressure, so that it comes not with local 
and oppressive weight, but falls evenly and hghtly over 
a large surface. 

When this principle is set aside, the particular value 
of Insurance ceases. The mere change of hability, I. 
repeat, is not Insurance. If Cains ships five thousand , 
pounds’ worth of merchandise, the loss of which at sea . 
would be ruinous to him, and Titius agrees to insure 
him for that ^Um, and accepts the premium for doing so, 

E 
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..thougli liG ■would be equally ruined in case a loss should 
happen or be unable to pay the loss, clearly no secxirity 
has been gained by tliis more mercenary transfer of 
liability ; and tlie very object of Insurance is defeated. 
But if Cains pays premium to twenty-five or to fifty 
persons who undertake to indemnify him if a loss occurs, 
each being only responsible for the two hundred or the 
one hundred pounds he has subscribed, the position is 
different, the principle of distribution is acted on, and 
security is obtained. Here the true design of Insurance is 
■ adopted. And, secondly, the system of division or distri- 
bution is carried out also in the person who is insured. Ho 
likewise lom — for, as it has been said, no Insurance can 
prevent losses ; but by this means his loss is gradual, pro- 
gressive and certain, not sudden and unexpected ; it 
apportions itself to the profits of each transaction ; and 
premium forms one ingredient in the price at whicli 
merchandise is sold, and in the freight for •wliich it is 
carried. Presuming that premiums are adequate, that is, 
that the price an underwriter receives is equivalonti;o the 
risk he undertakes, it is, clearly, the merchant or other 
assured who suffem the loss. Ilis loss is indeed spread 
over a number of years, piecemeal, in the ])aymont of 
premiums to his assurers ; and this is the advantage lie 
seeks and obtains — the equalisation of a known defect over 
time, and the avoidance and security from a sudden, local, 
and uncalculated loss. This, with the advantage.s which 
follow such security, is the sum and substance of the 
Insurance system. 

The same principle affects the insurer of underwriter, 
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and produces safety to Mm in what would else seem a 
dangerous calling. It is the division and distribution of 
the risk he undertakes; the spreading his assumed 
liabilities over a large area and in small portions; the 
diversity of chances, and the accumulation of a sufficient 
number of every class to allow the doctrine of probabi- 
lities to work out safely. If forty-nine white balls and 
one black ball are put in a bag, the mathematical chance 
in drawing are one in fifty on drawing the black ballot, 
or forty-nine to one against drawing it. It is true that a 
drawer may take out the black ball at his first trial ; but 
mathematically the rate of the probabilities remains the 
same. So Titius who insures 6,000^ on the goods of 
Caius, in the hope that the ship conveying them ■wiU not 
be lost, may escape loss, and win Ms premium, which 
was mathematically adjusted to the chances. On the 
other hand, he may lose the sum insured the first time 
he takes that risk, and be ruined. If, however, Titius, 
instead of taking 5,000^. on one adventure, underwrote 
on onl day fifty risks of 100^, each, of separate and 
varied kinds, there is the possibility of the whole being 
lost, and there is the possibility of none being lost ; and 
there is the probability of just that number of losses on 
the fifty risks, that average of loss, wMch the premium 
paid was intended to cover. In the third case, Titius is 
no loser by the loss ; and as to the mathematical premium 
a calculated profit is added, he is a gainer by the transac- 
tion of fifty risks, and only sees in the losses a development 
of that scale of chances he calculated his premium on. . If 
he had five* hundred risks of equal amount and varied 
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ctaracter, the result would work out in fulfilment of the 
calculated probability with even more regularity. And the 
rule is general, that the larger the cycle in which probabili- 
ties act, the more precise will be their action or evolutioti. 
Practically, an underwriter’s safety lies in writing equal 
sums on varied risks, and in such numbers as to produce 
in each variety, and on the whole, a sufficient average to 
neutralise local disarrangement or disturbances of the 
programme. 

We have already seen that by the Insurance system 
the assured does, in fact, pay his own losses ; and he pays 
something more, in the addition made in the premium to 
the mathematical value of the risk for brokerage and 
the underwriter’s trade profit. What the assured gains 
is security ; freedom from anxiety, which would interfere 
with commercial iindertakings ; and that convenient dis- 
tribution of loss over time, which enables him to rocoui) 
himself for this progressive loss, progressively out of the 
profits of his transactions. The underwriter acts as a 
reservoir, to collect the scattered drops and storJ them, 
ready to deliver them again in a stream upon any 
emergency, however sudden. If premiums are rightly 
adjusted to risks, each transaction by the underwriter 
gives him its quota of profit ; and whilst Pactolus is ever 
flowing past, it leaves its grains of gold in its course. 

^ A very fitting parallel to the underwriter’s office in 
commerce may be taken from mechanics. The under- 
writer is a fly-wheel, which, gathering force from small 
and frequent impulses, discharges the accumulated power 
when and as it is required, and causes' l^io machine, 



' NECESSITY OF RISE AND INTEREST. 


53 


of wliich it forms an adjunct, to act smoothly and con- 
tinuously. 

As risk has been described to be the mother of profits, 
so "without risk. Insurance could not exist. Bisk. 
Eisk is in the essence of its system, and therefore, though 
a pohcy be opened and executed, it is no Insurance if it 
prove that no risk existed in respect of the interest in- 
sured,® With Marine Assurance the risk must have re- 
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ence at the time of making the Insurance, The event 
and the subject-matter may at that time be in the future, 
and therefore not yet existing ; or it may be that at the 
time of effecting an Insurance the interest and the event 
may already be lost and determined, or determined by 
safe arrival, and so no longer existing.’' For Marino In- 
surance is permitted to have a retrospective efficacy, pro- 
vided neither the assured or the underwriter have infor- 
mation, or a very strong presumption, of the event being 
determined at the time of making the Insurance. If the 
assured know that the interest is lost, or the under- 
writer know that it has arrived safely, such an Insurance 
is void and fraudulent. In providing for past-future 
events, Marine Insurance differs from that on lives. In 
effecting an Insurance on a person abroad or distant,^ 
evidence has to be given to his being aliv§, and as to 
his state of health at the date when last heard of, and 
certificates must be afterwards produced that the same 
state of things continued at the time when the risk com- 
menced. Thus Life Insurance is not retrospectivl, oven 
between the date of last information and the date of 
making Insurance, although both the proposer and the 
office may be deahng in perfect good fiiith, and it may 
be of great importance to provide against an unknown 
contingency already determined. The Marine policy has 
a larger scope, and provides to insure the interest ‘ lost 


’> This principle seems pushed to the extreme in the late case 
of Okdstames v. Eoyal Exohmge Assurance, to be spoken of 
hereafter. • • 
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or not lost e. g., on a vessel tliat was to sail, or goods . 
that were to be shipped ; provided always that the event 
insured against was unknown, that bona Jides prevailed, 
and that a real, commensurate interest had existed. ' 

r 

The nature and adequacy of interest will be considered 
hereafter under its proper rubric. Here we have only 
to state generally, that risk and interest are as essential 
to true Insurance as breath is to human life. Take away 
risk, and a payment for Insurance is an incomprehensible 
waste of money ; take away interest, and the transaction 
reduces itself to a wager — a tendency which, it is true, 
has very frequently manifested itself, and has been met 
in most commercial countries with prohibitory acts of 
legislation. 

^ Nevertheless, chance enters into the composition of the 
“ Insurance contract : but it is the calculated probabilities 
of real events happening to valuable interests. ‘The 
contract,’ says the Commentator of the ‘Code de Com- 
merce,’ ‘ is “ aleatory,” because the obligation of the 
assiirlr is essentially subordinated to the eventuahties of 
navigation. It is this which in an especial manner cha- 
racterises Insurance.’ And he quotes Casaregis in his 
Discourse: — Principale fundamentum assecurationis est 
risicum, seu interesse assecuratorum, sine quo non potest 
subsistere assecuratio. 

‘ A clear definition of the object and extent of an In- 
surance is necessary in making the contract. If it is for 
time, the policy must state it to be, e.g., seopeofthe 
from noon of December 31, 1864, to noon of . 

December*31, 1865 ; or, from July 1, 1864, to 
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December 31 following, both days inclusive. Or if it be 
for a voyage, thus, from A. to B. ; or, from A. to B. and 
thence to C. ; or, from A. to B. and thirty days after 
arrival at B. ; or, from A. to B. and from B. to C., with 
liberty to make an intermediate voyage to D. Any 
limitations over and above the printed hmitations in the 
policy are to be settled and written. Thus, ‘ on goods and 
merchandise, as interest may appear, excluding oil.* Or, 

‘ on produce from the West Indies, exclusive of the mark 
A B.’ Under the head of Warranties, many other restric- 
tions may be introduced, as to time of sailing, &c. ; and 
these will be treated of in their proper place ; but what- 
ever be the intention of the assured as to voyage, in- 
terest, value, and other circumstances in effecting a policy, 
when those particulars are agreed to by the underwriter,^ 
they are to be clearly described in writing, and afterwards 
logically adhered to. (This does not mean that Insurance 
is necessarily very limited in its action, and can give at 
least only a partial protection or indemnity ; it is, on tlic 
contrary, as a system, elastic in comprehending the vlirioty 
and greatness of the necessities of commerce and navi- 
gation, and plastic in fitting itself to the changeful outline 
of their wants and circumstances. But to do this efibetu- 
ally, it must be free from vagueness ; it must know its 
purpose, and the extent of its obligations and liabilities. 
Clearly understood between the two contracting parties, 
and then clearly expressed m the written contract, any 
contingency, any complication of contingencies, not legally 
uninsurable, may be provided against by a policy of As- 
surance. Clear thought and good faith jfre* alone re- 
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quired to produce au Insurance valid against any species 
of marine risk conceivable, and to prevent disputes in tke 
intricate circumstances whicli events and disasters may 
afterwards give rise to.^ 

The practice of Insurance is purely mercenary. All its 
advantages must be bought and paid for ; and the pay- 
ment of the price or reward is essential to the PMadum. 
validity of the contract. In discussing hereafter this 
subject in greater detail, it may seem that too much 
weight has been given to the pre-payment of premium, 
and that by changes in the method by which commerce 
is carried on facihties are required inconsistent with the 
tendering and paying down the premium to the under- 
writer at the time of executing the Insurance, which 
„would seem to have been the case originally ; and the 
Lloyd’s policy still contains a form of receipt, in itself 
fitted to a separate cash transaction : — ‘ Confessing our- 
selves paid the consideration due xmto us for the assur- 
ance, by the assured.’ 

^ ' There is a considerable return, in the present day, to the 
system of cash or nominal cash payments for premiums ; 
yet the law recognises running accounts between brokers 
and underwriters, and, to a certain extent, between under- 
writers and the assured ; and the plan of setting off 
claims and losses against premiums due, has its conveni- 
ences. But the principle stands that the payment of 
premium is a condition precedent to an Insurance. It is 
an actual price or consideration given for the benefit 
received. And herein, again. Insurance differs from a 
wager, whfere both payments, on and against an event. 
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•wait, and are dependent on, the decision of that event. 
In its proper place Premium will be fully entered upon, 
and we shall there find that an agreed premium is due to 
underwriters who accept a risk ; but events relating to 
voyage, to the merchandise, or the ship, &c., unknown or 
uncertain at die time of making the Insurance, may, on 
being known, modify the premium, and, in the more 
general course, lead to the under'wxiter ‘returning’ or 
repaying part of a premium which he has in hand, and 
which was intended to cover all possible risks, though it 
was probable that they would not all be incurred. 

\ Insurance, then, may be defined as a recognised system. 
Summary, bascd ou the doctriue of chances; its object 
being to give security to maritime commerce ; its ollie.e, 
to remove the immediate onus of loss from those who 

€ 

engage in the carrying on of trade, to another class of 
persons who vicariously accept those risks ; its rationale, 
that the price paid to those who accept the contingency 
of such losses is the true or mathematical value of tlie risk 
and something more, namely, the profit of those who in- 
sure ; so that, in fact, it is the assured wlio ultimately 
pays the losses, and the insurers are but a convenient bank 
of deposit. It is a system regulated by laws, controlled by 
customs, very useful, and even necessary to cionnnercc. 
As a vocation. Insurance is honourable, and moderately 
remunerative to those who follow it. It differs from wagers 
and mere speculative bargains, inasmuch as it is always 
concerned with real value ; does not proceed upon an 
advantage which a concealed knowledge of facts gives 
in those transactions, to one party or the ofhcnr ; but, on 
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the contrary, demands all knowable facts as its proper 
data ; and the price of the desired indemnity against the 
contingent dangers is paid in advance and irrevocably, 
Jts fundamental object is on the side of prudence, not of 
unhealthy speculation ; it is to divide those losses which 
form a constant quantity in mantime commerce, and so 
to distribute them, by its agency, as that they Ml evenly 
and lightly over the community, instead of coming as an 
overwhelming catastrophe to the individual^ 

The expression that a policy of Insurance is a ‘ writing 
of indemnity,’ though embodying a general ^ 
truth, has often led to misconception and much 
disappointment. It is, in fact, a partial indemnity to the 
policy-holder ; but certainly not that plenary one which 
many persons suppose they have obtained when an Insur- 
ance is effected ; and which makes them say when any 
kind of loss, detriment, or delay occurs in relation to 
their insured interest, that it is immaterial to themselves, 
as ‘ the underwriter stands in their shoes.’ He does not 
stand in aU respects in the same position as the assured. 
The policy defines, in a somewhat inarticulate manner, 
the underwriter’s risk and habUities ; statutes and cases 
in law produce other limitations ; the custom of mer- 
chants and of Lloyd’s is listened to as showing the in- 
tention of the Insurance contract ; and finally, some 
concessions are made to the usages and codes of foreign 
countries in deciding to what extent an underwriter is to 
indemnify a suffering assured. A policy of Insurance is 
an excellently useful aid, but more must not be expected 
from it than*it professes or was intended to give. 
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In my Handbook of Average, I have already discussed 
this subject partially ; and in the next edition of that work 
I shall have occasion to cuter more fully upon it. The 
principle of indemnity concerns claims on policies more 
nearly than it does a general description of Insurance 
itself. K 



61 


CHAPTER n. 

TMING8 WHICH PMHCEDH AN INSUBANCE—THH SLIP— 
HHPSESHNTATI0N8. 

Theeb is something -which must precede a policy : it is 
the proposal for an Insurance, and the arrangement of 
terms. This preliminary is the office of the assured, or 
his broker ; the proposal comes from him, and the par- 
ticulars are generally collected very briefly on a small 
^ piece of paper called the Slip. On it are written the 
name of the proposed assured, the shipmaster’s name, 
nature of the interest and voyage, and when there is a 
current rate, the premium. Sometimes the rate of pre- 
mium is inserted tentatively as a step to fixing a price ; 
sometimes it is left blank till a rate can be agreed on. 
Other terms necessary to be fixed are indicated by letters ; 
as */. p. a.’ (free from particular average),; ‘/. /. c.’ (free 
from the risk of foreign capture), ‘r. d. c' (including 
running-down clause), &c. It is usual, too, to inscribe 
on the slip, ‘ Cash,' if the premium is to be paid imme- 
diately, as that circumstance affects the premium. 

In Marine Insurances the policy itself is made out on 
paper bearing the due stamp-duty the day after the slip 
is signed, or, more commonly, initial’d, and is then pre- 
sented fo» signature to the underwriters. In Eire and 
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Life Insurances, the period between making the proposal 
for Insurance, and completing and issuing the stamped 
policy, is greater, sometimes a week or fortnight; be- 
cause the proposal has to be submitted to the Board of 
Directors, and the probationer lias to bo examined by 
the surgical or medical referee in Life Insurance ; and 
the premises, in case of Fire Insurance, must be in- 
spected by the Company’s surveyor. Wh^t questions 
arise on the Shp, or proposal-paper, are much the same 
in all three instances, but we confine ourselves to our 
special subject, Marine Insurance. 

There is a common belief that the Slip is a valid 
document, good against all attacks for twenty-four hoitrs ; 
that is, during the reasonable* time required for making 
out a more formal document on a stamp. The law, how- 
ever, having regard rather to interests of the Excliequor 
as fed by policy-stamp duties than to the necessities of 
commerce, denies any validity or legally binding power 
to the slip. Unstamped, and consequently unproduciblo 
as evidence in a court of law, the shp is regarded as 
sacred and a bond of honour by the two parties who 
make terms by its instrumentality. The curt expression 
of conditions under initials, and the signatures of the 
underwriters indicated as shortly, oflbr no temptation to 
persons of common honour to deny the document or run 
from its obligations. A court of equity, on an occasion 
on which it could be moved thereto, would probably 
give relief by receiving the shp as evidence of an in- 
tended contract, though unstamped, between the parties. 
In an analogous cause in Chancery which ^mic before 
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Lord Eldon, at the beginning of the present century 
{Paine v. Mellor), where there was an agreement to 
purchase a house, and the house was burnt before the 
completion of the purchase by its conveyance, the pur- 
chaser was held bound to perform his contract notwith- 
standing. In Mead v. Davison, which was a case 
directly in point. Lord Denman claimed the analogy 
there was, when premium had actually been paid for 
an indemnity by underwriters, with cases dealt with 
by Courts of Equity coming under the statute of 
frauds. 

It will appear, by the chapter which follows this, that 
these contracts for an intended Insurance come under 
the same regulations with regard to stamp-duty as the 
perfected policy, and have penalties affixed for non-use of 
l;hem; and to guard against the abuse of insurers and 
assured contenting themselves with slips or labels, and 
not issuing a properly stamped pohcy, the Act 54 George 
III. c. 144, was passed. By this, the Commissioners 
were to allow back for Slip-duty on production of the 
completed policy duly stamped within a month. This 
IS the only clause which defines any time in which the 
interchange of slip and policy is to take place, except 
in the case of the two chartered Insurance Companies. 
By a subsequent Act, 7 Yict. c. 21, sec, 4, the penalty 
for infringement, 5001. in former Acts, was reduced to 
1001. This statute, like that of the 35 George III c. 63, 
gives immunities to the two chartered Companies, the 
Eoyal Exchange Assurance and the London Assurance ; 
the earlier ,isjt exempting these corporations from the 
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penalty, and tlie last permitting their contracts for In- 
surance to be valid for three days, at the end of ■which 
time the policy must bo effectuated. 

The state of the law at the present time regarding 
slips may be scon as brought out incidentally in the 
cause of Xenos v, Wickham, and of Parry v. Great 
Ship Company. In the former, the distinction is pro- 
perly drawn between the Lloyd’s slip, signed by under- 
•writers as an agreement or promise to execute afterwards 
a proper pohcy on the terms contained in the slip, and 
the label or proposal-paper now generally in use with 
Insurance Companies, which, as Justice Blackburn re- 
marks, ‘ is not an agreement for an Insurance, but simply 
a request, requiring no stam;p, and does not infringe the 
revenue laws.’ Being so, he thought it probable that it 
might be made use of in Equity. 

In the latter case, before the Queen’s Bench, in hanc. 
(November 1863), the nature and value of the Lloyd’s 
Slip was more expressly considered. The learned judge 
whose words have just been cited, said hero, that ho 
remembered a case when he was at the bar, in which 
the loss had occurred after llie slip, but before the 
pohcy, had been signed, and the juiy had found that 
the risk had not attached. Lord C. J. Cockbuni, in 
delivering judgment, spoke as follows : — 

These slips, though merely honorary engagements, are yet 
such as no underwriter would fail to respect. Still, when we 
ask whether they fulfil the meaning of the term * Insurance,’ we 
are compelled to answer that they do not ; and the plaintiff (on 
whose behalf a slip had been initialed, but policy not signed) 
was therefore during several days practically uniiisiirod. 
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It is clear from this that the slip, in law, has no bind- 
ing power, owing to its want of stamp, and that the 
repose and confidence which an assurer feels when his 
slip is signed or initialed, arises from a belief in — or 
rather a knowledge of — commercial honour. Hughes 
cites Marsden v. Reid, where an unstamped slip was 
not even allowed in evidence as priority of underwriters’ 
signatures. But, as it often happens, just where the 
law is inefiective and weak in its binding power, cus- 
tom, convention and honour are strong m inverse ratio. 
Pew disputes consequently arise on the shp as a general 
engagement ; whilst there is much room for misunder- 
standing and contest as to the intentions and terms and 
conditions of Insurance written on the slip, or omitted 
therefrom, and by the assertion of non-correspondence 
of the policy with the slip as initialed by the under- 
writer. 

Some assured consider certain conditions so usual and 
consistent as not to notice them in the slip, and only 
insert them when filling up the policy. A still more am- 
biguous position of the two parties is, when an important 
condition — as that of paying general average upon a 
foreign adjustment, if made up — is omitted. To pay 
average by foreign adjustment even by a written con- 
dition is a concession to the assured, and against the 
doctrine that the covenants of a contract are to be 
governed by the jtis loci where the contract was made ; 
but in the instance now cited a further concession is not 
unfrequently yielded by underwriters paying general 
average by»f<Jieign adjustment where no agreement to 

F 
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the effect was inserted in the policy. ‘And so creeps in 
this potty pace’ of first varyin<f a, xisual document by 
written concessions, and then claiming unwritten conces- 
sions, till great uncertainty is productid in tlio very docu- 
ment where all ought to be cerUiin, fixed, and well 
understood by both parties. 

t^On presenting the slip to the underwriters, i.o. on 
Eopiosonta- pi’oposing to him the subject and terms for an 
Insurance, tlie assured frequently makes repre- 
sentations as to the quality and other circumstances con- 
nected with die risk offered. The matter of Eepresenta- 
tious is a large and a delicate one ; opening questions in 
morals as woU as in law and trade.,, In making them 
scope occurs for the exercise of ingenuity and cquivcKpie, 
and the opportunity of so saying things, and leaving 
things unsaid, as to produce a desired effect and yet 
leave no definite ground of accusation against a ‘ clever ’ 
man of business for untruth or want of candour. 

Eepresentations arc cleaily distinguished, in tlie first 
place, from Warranties. A Warninty not true, or un- 
complied with, vitiates the policy, of wliicli it forms a 
part, being written tlierem. A Ih'preseutation is not 
embodied in the written iiolicy, but preci'des the poli<‘y, 
and is a motive with the umlerwriler in acci'pting or 
refusing a risk, or in fixing the commensurate premium. 
While, therefore, a warranty, expressed or implied, goes 
to the essence of the Insurance, and being broken, even 
though it is not material, or its infraction not conducive 
to a loss, destroys the policy ipso facto, a representation 
has not an equal importance ; its exact conformity with 
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fects is judged of more leniently, and if it prove a 
misrepresentation, the question rises whether such mis- 
representation was or was not material to the imder- 
writer’s decision, or influential with him in accepting a 
nskr When a naisrepresentation or a concealment is 
important and fraudulent, the underwriter will be re- 
heved from his subscription to a policy wrongfully ob- 
tained from him, and the pohcy will be vitiated on the 
ground of fraud. 

^ Secondly, representations, with their correlative mis- 
representations and omissions or concealments, axe dis- 
tinguished as material and non-material A material 
representation requires to be substantially true in fact, 
though a hteral inexactness will not convert it into 
a misrepresentation. A non-material representation, 
though not true in fact, wiU not be a successful defence 
to an underwriter or a policy. 

Again, there are certain questions which an under- 
writer ought not to ask; or if he asks, and is misin- 
formed, he must take the consequences thereof. These 
are about subjects of pubhc notoriety, or for information 
to which he has equal access with the assured, or such as 
might be answered by knowledge of his proper vocation, 
with which he must be supposed to be endowed He 
has no right, for example, to ask, or at least to depend 
on the answer to, the question, ‘ Would you write this 
risk yourself? ’ 

It must be constantly borne in mind that good faith 
should be the foundation of this contract, as of all others ; 
but it is not* easy to draw an exact boundary hne, or to 
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define the license to bo allowed in viva voce communi- 
cations between persons ■whose interests are opposite — 
one seeking to buy in the cheapest market, the other 
wishing to sell in the dearest. We must take things as 
they are, and, possibly, not expect to find greater purivsm 
in Insm*ance than in other departments of commerce. 
It is difficult to reconcile all decisions in tlie cited cases 
of misrepresentation, or always to see why one statement 
has been pronounced material and another immaterial. 
So in concealments ; there are times when the assured, 
in making an Insurance, may well be silent. Ho may 
know a circumstance whidi is really irrelevant ; he may 
know another which the ipiderwriter is properly sup- 
posed to know, or he may form his own estimate of a 
lisk in a speculative manner, but not be bound to coiu^ 
municate the result of his dolibei'atious. Then tliere is 
the coarsely-expressed proverb about depreciating oiU‘’s 
own commodity, and there is the natural susjiiciousiufss 
of the opiiosite side, and tlic allowance that one makes 
for generally appreciative remarks by ])t't)ple who liavci 
something they wish to dispose of. Laws jirotec-t men 
from wrong, or procure them restitution for wrongs 
sufiered; but they do not, and cannot, save persons 
from the effects of their own want of caution, their igno- 
rance, incapacity, or wilful blindness.® 

If, however, the underwriter has suspicions raised, and 
cannot procure from the assured* definite information 

“ Since -writing the above, the whole subject has been amply 
discussed in the case of Bate v. S&witt Queen’s Bench, 
Januaiy 1867. ^ * 
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which he desires, he has a remedy by demanding a 
warranty on that particular head, or he may decline 
the risk. If he put the question, ‘ Do you think any of 
these goods wUl come by the “ Ann ? ” ’ and the assured 
replied that he did not think any would come by that 
vsssel, that answer would not afterwards avail the under- 
writer, because it was but an opmion. But if the under- 
writer disapproved of the ‘ Ann,’ he might pass beyond 
an indefinite representation, and demand to have an ab- 
solute warranty inserted in the policy against that q)aiv 
ticular ship, 

A representation is in its nature additional information 
running the way of the policy itself, not a communication 
of facts opposite to the stipulations of the completed in- 
surance. And great uncertamty would prevail if evi- 
dence of verbal conversation was to be received in 
contradiction to the express terms of the policy. Ho 
doubt there have been cases of gross contradiction 
amounting to fraud : but for the assured to say ‘ There 
will be nothing by the “ Ann,” ’ though a rather definite 
assertion, is after all only another form of stating an 
opimon, and would not, according to Weston v. Eames, 
avoid the policy. 

The whole subject is delicate and difficult, and full 
of legal niceties, involving the production of evidence. 
Each future case wiU have to be dealt with on its par- 
ticular merits, and we must not be surprised if we find 
some discrepancies in decisions. 

It is not quite clear how far a representation made to 
one underwriter is binding on another, or can be taken 



70 A MANUAL OF MAMINF INSUFANCF. 

advantage of by another. A representation made to the 
first underwriter on a policy, the vir gregis, might pos- 
sibly be conclusive on others lower down; because, in 
underwriting, as m settling a loss, a conventional prece- 
dence is given to the first underwriter on the policy; 
he is supposed to have satisfied himself in the one case 
of the value of the risk in premium, and in the other of 
the validity and correctness of the claim, and, in general, 
to what he does the others follow suit. Yet, as we c^m- 
not too often repeat, there is no solidarity between under- 
writers on a policy, and therefore each subscriber has an 
indefeasible right to examine and to contend for himself, 
down to the last name on the instrument ; but practicjilly 
and usually a uniform action is adopted ; and, by impli- 
cation, a communication made to the first underwriter 
may bo held to bo communicated to all. This principle 
has been questioned by high authority, but the prepon- 
derance of opinion and of cases is favourable to it. 

For a representation to bo material, it is not iioccssaiy 
that the misrepresentation should bo tlie cause of a loss. 
It is the fraudulent assertion or concealment that voids 
the policy, for that led efficiently to the underwriter ac- 
cepting the risk, whilst if he had known the truth the 
option would have remained to him of declining to sub- 
scribe the policy. 

The following cases illustrate the subject of liopvoHont- 
ations, and embody most of its points at the latest time. 

Russell V. Thornton was first tried at Guildford in 
1858 ; in the Queen’s Bench ; and afterwards in the Coiu't 
of Exchequer, June 1859. The facts, reifuoed to their 
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shortest form, are these: — The steamer Butjadingen was 
insured for time, on a policy which would expire on Janu- 
ary 20, 1857. On January 2, she got on shore near 
Gibraltar, sprang a serious leak, and remained aground 
nearly four-and-twenty hours. She was got to Carthagena, 
and was there repaired. On the 6th of the same month, 
the captain wrote from that place to its owners, giving 
full details of the accident ; and the letter reached them 
on the 15th. They were anxious to have another year’s 
insurance effected on their vessel, and were at the time 
in communication about it with their brokers. The plain- 
tiff was in possession of the captam’s letter on the 15th, 
and the same day left it with his brokers. The same 
day the brokers presented a shp to the underwriters, and 
the next day Thornton initialed it for 3,0001, but they 
did not show lum the captain’s letter, or say anything 
about it. On the 19th, Thornton signed the policy, still 
unknowing that the steamer had been on shore. On the 
22nd the plaintiff sent an extract from the captain’s letter 
to the secretary of Lloyd’s, who had the accident entered 
in the Casualty Book, and the same day it was printed in 
‘Lloyd’s List’ and in the ‘ Shipping Gazette.’ Upon tliis, 
Thornton wrote to the brokers as follows : — 

Understanding that the steamer Bidjadingen has been on 
shore, I do not consider that my risk commences until the vessel 
has been surveyed and repaired. Yours, &o., 

E. Thoentox. 

The brokers do not seem to have been of a commu- 
nicative character, for they did not show the letter to 
their principal, the assured. About nine months after- 
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wards, the steamer was totally lost, and the underwriters 
declined to pay the loss. They did not allege that the 
loss was a consequence of the former stranding, or was 
in any way connected with the concealment. At the 
Nisi Prius trial the jury found there had been a con- 
cealment, and a vei'dict was entered for the mrderwriters. 
In the Court of Exchequer the Judges pronounced the 
concealed fact material, and that the policy was void 
from the beginning. 

Thus, the overzeal or the want of judgment of the 
brokers in concealing the captain’s letter vitiated the 
policy, and proved fatal to the interests of their priucij^al. 
j A material fact being concealed is eqidvalent to a fraudu- 
I lent misrepresentation, and voids the contract. It is jiot 
! necessary that the concealed fact should conduce to tho^ 
' loss claimed. 

It wiU be observed that the plaintiff’s real ground for 
establishing his claim was the expression in I'hornton’s 
letter, ‘ I do not consider that my risk commences until 
the vessel has been surveyed and repaired ’ 

It was urged that tlie words ‘ until,’ &c amounted to 
a waiver or condoneinent of the breach of good faith in 
concealing the fact, and only postjioned the incejitiou of 
the underwriters’ risk tiU the ship was again in a sea- 
worthy condition. This argument was not, however, 
allowed to prevail. Letters of business men are not 
always written with logical circumspection. The language 
might be Thornton’s mode of expressing his discontent 
with the insurance after such a revelation. In law, the 
pohey had never had an existence. Mr. Thcyrntoii’s mis- 
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taken view would not revive that which, had not lived. 
‘ It is,’ said Baron Watson, ‘ if you like, the legal opinion 
of Mr. Thornton on the point, that the pohcy would not 
attach until the ship was repaired. I beg leave to say 
this, that I am prepared to hold that if that is his opinion, 
it is an erroneous one ; because the policy was void ab 
initio, and never took effect at aU.’ 

Upon the other branch of the same argument, viz. that 
Thornton’s words implied an assent to a new contract to 
be made upon the abrogation of the first contract by the 
concealment, the same learned judge dismissed it on the 
ground that no such contract had been entered into by 
the two parties alone able to contract, viz. the assured, 
Eussell, and the underwriter. The brokers, by con- 
cealing the second letter, never let the plaintiff into the 
position of making a new contract, for he was perfectly 
ignorant of what had taken place ; and the brokers them- 
selves had not such large agency powers as to make them 
capable of creating a new contract. 

The case was appealed to the Exchequer Court, in July 
1860, where the decision of the Court below was con- 
finned. 

A Nisi Prius case, having features very much in 
common with those of Russell v. Thornton, has very lately 
(April 1865) been decided in Liverpool. In Uzielli v. 
The Commercial Assurance Company, the owners of a 
steamer, which, under the name of ‘ Sea Kmg,’ had been 
employed as a tug and as a passenger-boat, afterwards 
called it the ‘Eed Jacket,’ and changed its employment 
to that of a^bfockade-runner. Whatever may have been 
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the illegality of this change of name, it does not seem to 
have affected the question before the court ; but on her 
voyage out, the steamer, on August 2, broke the crank of 
lier main shaft ; and on the Cth, she put into tire port of 
Ferrol, iu Spain, for the purpose of having the damage 
repaired ; and the same day, the master telegraphed to 
the owner these facts. The owner was at the time ne- 
gotiating some Insurances on the steamer through his 
agent m London, Uzielli ; and the latter, on the 10th of 
the same month, effected an Insurance for 1,500Z. wnth 
the Commercial Assurance Com])any, without communi- 
cating to the company the facts sent by the captain to the 
owner of the steamer’s injury and her puting into Lcrrol. 
On the contrary, the broker showed the insurers a letter 
from the owner, in which he represented tlie steamer as^ 
‘in splendid condition.’ Justice Mellor, before whom 
the case was tried, left it to the jiuy to decide wlicthcr 
the fiicts conveyed by tclcgrapli, and concealed from 
the underwriters, wore material, tuid conducive to their 
judgment of the risk. The jury found that the informa- 
tion withheld was matenal, and gave a verdict for the 
defendants. 

In the foregoing case there was a fraudulent conceal- 
ment. Wliatever material information the assured is 
possessed of ho is bound to communicate. And if lie 
pleads that some supposed facts which came to his know- 
ledge, and which he did not impart to the underwriter, 
proved afterwards to be false, that subsequent discovery 
does not cure his reticence of them when effecting an In- 
surance. It is true tliat it must be difficuirso^uetimes for 
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the assured to know whether a fact is material ; and the 
decision of materiality is not generally even left to a jury, 
but is ruled by the judge.” Safety lies on the side of full 
disclosures. 

In another case, Carr v. Montijiore, a cargo of guano 
was shipped at the Leones Islands, in the Pacific, by 
a vessel under the American flag, named the ‘James 
Cooper,’ Both ship and cargo met with damage on the 
voyage, and put into Monte Video, where part of the 
cargo was discharged, and finally, both the vessel and the 
guano were sold into English ownership, and the ship’s 
name was changed to the ‘ Los Hermanos.’ An Insur- 
ance was then effected in London by the plaintiff with the 
Alliance Assurance Company, on a cargo of guano sMpped 
at and from a port or ports in the Eiver Plate. A loss 
occurred subsequently, and the company defended itself 
on the grounds of misdescription of the voyage, and con- 
cealment. At trial of the action, the right of the plaintiff 
to claim on the policy was upheld. The court held the 
concealment that the guano had been in part damaged 
immaterial, and likewise the change in the ship’s name 
under the new ownership. 

With these apparent contradictions as to the materiahty 
of facts concealed or not mentioned, one must pause 
before giving a decided opinion on any particular case of 
‘ reticence.’ As men’s minds are differently constituted, 

’’ In the case just mentioned in the text, and in Lindenau v. 
Desborough, and Wesibury v. Aberdeen, it was left, however, to 
the jury to say whether a fact which had not been mentioned 
was or was not flaaterial. See, also. Bate v. Sewitt, 
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and ways of looking at tlio same fact are various, it is 
uncertain bcforohand how a judge will view the reticence. 
If his eye is fixed strongly on the fact of tliere being con- 
cealment, he will probably bo led to give importance to 
the matter, withheld. If, on the other hand, he is pos- 
sessed with the equity of the plaintiff’s case, the question 
of materiality may present itself to his mind without force, 
and be regarded as an interruption to the argument he is 
engaged in. Unless explained in this or some similar 
manner, it is difficult to see why, upon like grounds, dif- 
ferent conclusions should be arrived at. 

For the large class of Bepresontations in which fraud 
is not attributable, a genoi'al and not a minute correspond- 
ence with fact is legally required. Bcpi'csentations are 
often loose, immothodicid statements and hearsay reports,^ 
and they are received as such, cum grmio, and an under- 
writer accepting them does not lean too much on them 
in his estimate of a risk. Allowance is made for tlu'ir 
conversational character and the natural desire to promote 
business. In treating with an agent for the purchase of 
a house, wo make a considerable abatement from the 
supoi'lativc adjectives he uses; and do not accuse his 
honesty because the promiscf!, as a fact, have not always 
the brilliant sky above them, the gay hollyhocks by 
their side, and the equestrian figure at their gates, which 
made the view in his office so attractive. 

‘ If,’ remarks Mr. Boscoe, ‘ fraud be no necessary in- 
gredient [to render an incorrect representation vitiating] 
it should seem that, then, parol representations by insurers 
(assured ?) are not essentially different ifi tlioir conse- 



VARlOmiM VIEWS ON JtBPRESENTATION. 77 

quences jOrom express ■warranties.’® ‘ If the misrepresent- 
ation or concealment,’ says Chancellor Kent, ‘ be fraudu- 
lent, it avoids the policy -without inquiring as to its 
materiahty ; if by mistake or oversight, it does not affect 
the pohcy, unless material and not true in substance.’ 
The Trench Code de Commerce is very distinct and 
severe on this point. 

Toute reticence, toute fausse declaration de la part d’assurd, 
toute difference entre le contrat d’assurance et le connadsse- 
ment qui diminueraaent Popinion du risque, ou en changeraient 
I’objet, annulent I’assurance. 

L’assurance est nulle meme dans le cas oti la reticence, la 
fausse declaration, ou la difference n’auraient influe sur le 
dommage ou la perte de I’objet assure. 

It will be readily conceived that evidence as to mis- 
representation and omission is difficult to establish. The 
underwriter who pleads concealment by the assured for 
his defence is burthened -with the proof, first, of the fact** 
concealed ; secondly, the assured’s knowledge of the fact ; ' 
and thirdly, the assured’s noncommunication of the fact. 
As to the last, we know that it amounts to a contest of 
word against word, and character against character : and 
indications are sometimes taken as proof, where they run 
the way of the habits and interests of mankmd. Thus, 
in Elkin v. Janson, the fact that the underwriter had 
signed the policy was accepted as a proof of the conceal- 
ment of a material circumstance ; because the fact con- 
cealed was of such a depreciating nature, that being 


• ‘ Digest of tbe Law of Evidence.’ 
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known to an acute and experienced underwriter, it would 
have prevented his subscribing.^ 

We gatlier from the foregoing, as a corollary, that a 
Bepresentation precedes the execution of die completed 
policy : that it is usually verbal, or if written, it is not 
embodied in the policy itself : that its effect is to inlluencc 
the underwriter’s decision in accepting or declining a 
risk : that it is corroborative in its character, and does not 
oppose or limit the conditions of the Insurance ; that as 
to consequences, it ranks lower than a warranty : that its 
complete accordance with the fact it represents is judged 
of with some leniency : that its proof is difficult to esta- 
blish : that in non-material things its disagreement with 
fact is not fatal to an Insurance except in case of fraud : 
that material concealments or misrepresentations void a^ 
policy without the imputation of fraud : that when fraud 
is present, even non-material concealments or misr('])rc- 
seutatious have an equal effect, and vitiate a policy alt 
initio : that an assured is bound to communicate all 
material circumstances, and must himself judge whetlu'r 
they are material to an underwriter’s decision : that lie 
need not communicate (in good faith) non-material cir- 
cumstances such as shoidd not iullueucc an ordinary 
man’s decision, or such as the underwriter is, or should 
bo, equally possessed of himself; or which relate to the 
assured’s own opinion or estimate of a state of things : 
and, finally, that it is no defence to an assured who has 
concealed a material circumstance, that that supposed 
fact proved subsequently to be untrue. 


See Bate v. IlmviU. 
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As to tlie Slip, -we see it disclaimed by tbe law as 
having any binding power or as being producible at all 
in evidence, if unstamped — and it always is unstamped ; 
but, perhaps, in Equity it may be produced as evidence of 
an intended and promised contract. We find it subject 
to the most express stamp regulations, which are relaxed 
only in respect of the two chartered Marine Insurance 
Companies, and with these the indulgence is but for the 
space of three days. We find, in spite of these express 
regulations, as a matter of fact and daily experience, that 
no slips, labels, or contracts to insure ever are stamped ; 
and that the stamp distributor would be entirely unable 
to supply stamped slips if demanded. In this we have 
an instance of the impossibility of fettering commerce by 
cords which, if strong enough, would destroy her progress 
and her life ; and we see the wisdom of that ignorance 
by which the law does not remark in certain circumstances 
that her stringent enactments are being daily and hourly 
broken. 
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CHATTEB ni. 

THINGS NECESSARY TO AN INSURANCE— EZECUTION 
OF THE POLICY— STAMP DUTY. 

Before proceeding to consider in sonae detail the policy 
itself, I propose in this chapter to speak of those actions 
and duties which relate to the document in its completion 
and execution. Those are the writing, signing (or scal- 
ing), and delivering the policy, and seeing that it beat’s 
the proper stamps for duty. 

All the conditions and stipulations agreed upon by the 
slip, in an abbreviated manner, are written at length on a 
printed form — the policy. With the private underwriters 
of Lloyd’s this is done by the assured. In Companies 
and Insurance Clubs the policy is prepared by the 
insurers ; whilst m Liverpool and some other large 
centres of commerce, a system has grown up for one 
person or firm to act in the double capacity of Insurance 
broker, and agent for a circle of pi'ivate underwriters 
from whom ho holds a power of attorney. In this case 
the same individual arranges the terms of the insui'anco 
and writes out the policy, and also signs it on behalf of 
the underwriters he represents. The definition of the 
voyage or period insured, the description of the interest, 
the rate of premium, the name of the assured, and such 
particulars as form a necessary part of every Insurance, 
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are filled into spaces left in the printed form for the 
purpose; whilst particular stipulations and warranties, 
marks and numbers identifying goods insured, &c., are 
written in interlinear spaces, in the margin, or on the 
back or fly-leaf of the policy. 

In former times it was essential that all deeds should 
be inscribed on parchment. This material is no longer 
necessary to the validity of the document, and in the 
majority of eases paper is used for the printed form, and 
a policy is sometimes described in the antiquated lan- 
guage of law as ‘ a paper writing or deed-poll.’ Parch- 
ment and vellum are, however, still very frequently em- 
ployed, as some policies undergo a great deal of wear. 
The writing must be on a* stamped sheet: the policy 
cannot be stamped after execution. This regulation leads 
lb the inconvenience of occasionally spoiling stamps, and 
having to recover the duty paid from the Inland Eevenue 
Office. The subject of stamps is treated on subsequent 
pages. 

The policy being written and dated, the assured pre- 
sents it to the underwriters for signature, marshalling the 
names as nearly as possible in the same order as they 
occur on the slip, and with particular care to have the 
leading underwriter who first signed the proposal at the 
head of the names on the policy. It has been explained 
in the preceding chapter that the first underwriter stands 
in a somewhat responsible position with regard to the 
others. He is ‘ a leader of men.’ 

It is the underwriter’s duty (often neglected), and his 
interest (comnftnly overlooked), to see that the wntten 

G 
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policy presented to Mm perfectly agrees mth the slip 
he initaled. Now is the time to question its accuracy, 
or to object to the introduction of any condition or 
words which he did not specially agree to when signing 
the slip, but included in the policy by inadvertence, or on 
the ground of their being common, or with a fraudulent 
intention. Though methodical persons keep their slips, 
and some use small books instead of loose labels, an 
underwriter can never depend in aftertime, or on the 
occasion of a dispute, upon the production of the original 
slip ; and even could he have it produced, we have seen 
of how small value it is in evidence. Mre and life Com- 
panies usually, in sending a completed policy to the 
assured, use a printed form* requesting Mm to examine 
the document and see that it perfectly corresponds with 
the intention and agreed terms. Were this always done^ 
many disputes might be avoided : for it is in the nature 
of the Insurance system to bend itself to almost any 
terms, conditions or limits, so that they are lawful, mid 
quite understood hy both the contracting parties. 

In signing, it is necessary that every underwriter 
should write his name separately, with the amount he 
undertakes, in words, and the date of the subscription. 
If the policy is signed by a substitute, the signature of 
the latter must be also inserted. When one person under- 
writes for three or four names, he must still write eacli 
‘ line ’ in fuU, not using the word ‘ ditto ’ in the repeti- 
tions. Signatures on a policy do not require witnesses. 

Whilst great importance attaches to the subscribing a 
policy, by a singular anomaly, little weight seems to be 
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given to the personality of the actual signer. An under- 
writer signs for himself, or he deputes some one else to 
sign habitually for him, or a more casual substitute — 
sometimes a mere youth ; or, not unfrequently, another 
underwriter sitting in the same box will sign for him. 
No power of attorney is required for this agency. It is 
sufficient that the policy be signed: no collateral proof 
is necessary in litigating a policy. like a bid of ex- 
change, it is facile as to signature, and as bindhag, when 
once signed, as an acceptance. 

The Insurance Companies make out their own policies 
from the label or slip signed by the assured at the time 
the terms were agreed on. .They are signed by two or 
more of their directors, who attach usually an official 
seal to their signatures, but only as a matter of routine ; 
it does not give additional security. The two chartered 
companies, the London and the Eoyal Exchange As- 
surance, are under seal, and their policies are not signed 
by directors. The secretary of the Company, however, 
attaches his name, but this is not essential to the proper 
execution of the pohcy, which is complete when the seal 
is affixed. He does it as a witness, and as a security to 
the company that their seal has been properly used. 
He is probably looked to for its safe custody, as a sort of 
Keeper of the Seal. 

Prudent as this precaution maybe towards a company, 
there appears to be considerable danger to the public 
in the growing up of a custom of counter-signature to a 
sealed document ; for it may some day be set up as an 
old and invariable usage to defeat the holder of a 
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policy sealed, but, from any circumstance, not having the 
counter-signature. There is reasonable room for jealousy 
about such additions. If a company is under seal, the 
public has a right to expect security in a document 
bearing the seal, and docs not enquire whether a custom 
exists in that company to countersign its seal. Internal 
regulations, and usages with which the public is un- 
acquainted, ought never to be allowed to detract from 
the security of the holder of a deed issued by a company. 
A few years since, a gross case of this kind came before 
our courts, and called forth, not only the judges’, but 
general indignation. An unsuccessful Life Insurance 
Society issued a policy duly ^igned by directors, counter- 
signed by the secretary, and bearing the official seal. 
In an action by the holder, to enforce the same, the 
defendants, having failed in their other pleas, pleaded 
that, though in all other respects complete, there existed 
a by-law on their minute-books, or a clause in their 
deed of foundation, which required an order of the 
Board to issue their policy to the assured (such by-law 
or clause being unknown to other persons than them- 
selves), and that in the case of the policy in dispute, it 
had been issued without such order. This plea was 
pertinaciously urged by a very loading counsel, at trial ; 
but was rejected with wcU-merited anger, as a position 
dangerous to public security. 

In Liverpool, Glasgow, and a few other places where 
there are private underwriters, there is not the same 
precision used in signing as prevails at Lloyd’s. Several 
names are bracketed together, and the underwriters’ 
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agent, or holder of their power of attorney, signs his 
name oiTce against all the names for whom he under- 
writes. In Mutual Insurance Associations, the manager 
or agent signs for aU imder a power of attorney, without 
recapitulating the names of the members. 

Witnesses are not necessary at the signing of a policy, 
nor does the imderwriter when he signs an insurance 
murmur ‘ I acknowledge this to be my act and Deiiyay of 
deed,’ as in executing some other documents. 

Hor does it require formal words in delivering the signed 
policy to the assured, like those of a referee, ‘ I publish 
this as my award.’ The delivery, though legally necessary, 
is informal amongst Lloyd’s underwriters. The handing 
back the policy to the person who presents it for signa- 
ture is, in fact, its delivery; and under the agency 
system of underwriting as practised in Liverpool, Glas- 
gow, &c., it can hardly be said that even this shadow of 
a form is gone through; for the broker signing the 
policy for others, cannot deliver it to himself. With 
companies, the issuing the completed policy to the 
assured, though without stated form, is the delivery; 
and where a policy has not been taken away from the 
office of the company granting it, so that it has never 
been in the hands of the assured, a claim cannot be 
established on it for loss, because it remains a thing 
only inchoate, or not completed. 

This is a position which will be new to many persons, 
but it is fuUy confirmed in Xenos v. Wickham (Ex. Ch. 
1863). At the previous trial, the Court of Common 
Pleas had held that the policy in litigation, which had 
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remained in the possession of the company granting it, 
the assured never having applied for it, or taken it away, 
‘ never was perfectly delivered, so as to vest a right of 
action in tiie plaintiffs.’ Yet the policy had been regu- 
larly authorised by the Board, written, signed, and kept 
ready in die office of the company, to be taken away by 
the assured, or his broker Lascaridi. In the Exchequer 
Chamber, it is true, the two Justices present dissented 
from the doctrine laid down in the court below; but 
the four Barons, including the Chief, were unanimous in 
maintaining the non-validity of the policy, as of a deed 
not fully executed. For even if the keeping the signed 
instrument in the company’s^ office, ready for the assured 
when he came for it, could be construed as an -issuing 
and delivery — ^which they did not allow, however, to be 
more than a readiness to deliver — ^yet these failed to be 
an acceptance of the same by the party for whose benefit 
it was granted, or by his agent. And Baron Bramwell 
took occasion to administer a reproof to the mercantile 
community for their laxity in systematic details, saying, 
‘ Merchants will find it desirable to observe the rules of 
law.’ "Wliich truism, it may be observed, would bo 
reasonable enough, if it were not that the law has a 
multitude of technical rules which merchants do not and 
cannot be expected to know. 

Baron Martin quoted and adhered to the Fifth of ten 
necessary incidents to a deed laid down by Sheppard, in 
his ‘ Touchstone,’ that fifth being its delivery. He allows 
that ‘it may be delivered to any stranger for, or on 
behalf, or to the use of him to whom it is made, without 
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previous authority : but a delivery must be made ; for 
otherwise, albeit it be never so well sealed and written, 
yet it is of no force.’ And the same learned judge ex- 
pressed his individual opinion in the strongest manner 
that ‘ where a contract is to be by deed, there must be 
a delivery to perfect it ; and this is a positive absolute 
rule of the Common Law, which nothing but an Act of 
Parliament can alter, and which, in my judgment, ought 
not to be Mttered away by judicial decisions, to meet 
the supposed or allied hardship of a particular case.’ 

The Chief Baron also concurred that the contract had 
not been completed, though there was some difference 
in the ground of his decision, which was the non- 
acceptance of the executed deed by the plaintiffs. ‘ I 
attach no importance whatever to the technical delivery 
of the deed. The rules which are applicable to a bond 
or grant .... do not, in my judgment, apply to a 
commercial instrument, because it happens to be under 
seal.’ His lordship looked rather to the material con- 
sideration that an assured has a right, before accepting a 
policy, to object to any of its terms, or to propose other 
terms; that he is not to be bound — ^will-he-nill-he — 
by the acts and expressions of the other side ; that he 
has a right to concur and accept their policy, or to decline 
and reject it: and this important power is taken away 
from him if one of the contracting parties can, without 
the instrument coming into the hands of the person for 
whose benefit it professes to be made, bind him by all 
its provisions, or Emit his rights by its verbiage. 

In truth, it is equally necessary where the insurer makes 
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out the policy, as is done by the officers, for the assured 
to examine it before accepting and adopting it, and satisfy 
himself of its correspondence with his proposal agreed to 
by the label, as it is for an underwriter before signing a 
policy written by the assured to ascertain by comparison 
that the stamped document coincides with the slip he 
initialed, and that the conditions of the Insurance, as 
arranged between himself and the assured, have not been 
altered, or new ones introduced. In the hurry of busi- 
ness, such exactitude is not always practised ; but were it 
universal, it would prevent many after questions and some 
litigation. Fire and Life Offices, as previously observed, 
generally in sending a completed policy to the assured, 
request him to examine it, for the purpose of knowing 
that it embodies his intentions ; or, if it does not ox- 
press them, giving the opportunity of having the docu- 
ment rectified before misunderstandings can arise. 

Of greater and more constant importance tlian that of 
delivery arc the stamp regulations which affect Maaine 
Stamps. Insurances ; for unless a policy bears a stamp, 
and that of proper class and amount, it is valueless in a 
legal light ; no proceedings can be taken upon it, because 
it cannot be produced in court as a chose-in-action ; and 
there is a heavy penalty on those who make and execute 
a policy without stamp, thereby defrauding the revenue. 

All the severe regulations relating to stamps are purely 
fiscal in their origin. There is nothing in a stamp which 
of itself would affect the legal security of a document ; 
and the disqualifications and penalties for not using 
stamps are aU for the support of the inland revenue, so 



MOTIVE AND EFFECT OF 8TAMP-EUTIE8. 89 


important a part of which is raised hy means of stamp- 
duties. In law-making, the punishments attached to 
offences are not always condign as to moral guilt, but are 
often intended to be deterrent, and are sometimes pro- 
portioned to the facilities with which certain crimes may 
be committed. Thus forging a document and stealing a 
sheep were formerly punished with death ; not that simu- 
lating a signature was always of fatal importance, or that 
stealing a sheep was more wicked than stealing a sack of 
flour ; but both were acts easily committed, and a dread- 
ful penalty was laid on their perpetration because the 
community was much exposed in these things ; and 
capital punishment was affixed in terrorem. 

And unquestionably the stamp-duties would be con- 
stantly evaded were it not for the strong and prickly 
hedges which the law has planted round them. It is 
proper, therefore, that those who have occasion to use 
stamped documents should be aware of all the regulations 
concerning them. Where there is a succession of Acts 
of Parliament, some of them containing clauses expressed 
negatively, it is often difficult to ascertain the ultimate 
state of the law. It is not easy, for instance, for a mer- 
chant or underwriter to discover whether all ‘ slips ’ and 
labels do not still require stamps. He secs that practice 
has decided the question, and he knows that in the course 
of his business none are used ; but he must read all the 
Stamp Acts, and Acts in which stamp-duties are mentioned, 
before he can ascertain his safety or his danger in using 
or trusting to these preliminary agreements beaiing no 
stamp. When he does read, he will perhaps be astonished 
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at finding how express the law is which makes the use 
of stamps imperative on slips ; and he will seek in vain 
for an Act by which the regulations concerning such use 
are repealed. He will find by the 54 Geo. HI, strict 
provisions enacted for preventing loss to the revenue by 
the omission of the use of stamps on slips ; and he will 
see in the 7 Vict. the confirmation and continuance of 
those regulations, and a penalty assigned of lOOZ. for 
each offence in the non-use of stamps in such cases ; the 
London Assurance and the Eoyal Exchange Assurance 
being expressly excepted, as before ; and even these two 
corporations only privileged so far that they are allowed 
three days for the conversion of their label into a policy 
properly stamped and executed. 

For the convenience of those using stamps, a special 
office for the sale of sea-policy stamps is established by 
the Commissioners within the City of London, under the 
supcrintoude'nce of a responsible officer. Those persons 
who are doubtful as to the proper stamp to be used when 
tlicy arc effecting an Insurance, will do well to make 
entiuiry at this office. It is often difficult to extract in- 
formation from public officers, even on the particular 
subject about which they are occupied; but it wiU be 
observed in reading the provisions of the Acts, given 
in the following pages, that upon the pa.yment of a foe 
of ten shillings, the Commissioners of Inland Ecvenue 
may be required to assess the proper duty and affix a 
stamp which wiU be conclusive and not subject to sub- 
sequent legal objection. 

I now proceed to epitomise the various Stamp Acts. 
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They comprise 5 Will, and Mary, c. 21 ; 35 G-eo. m. 
c. 63 ; 37 Geo. HI. c. 136 ; 43 Geo. DI. c. 127 ; Epaome of 
54 Geo. m. c. 133 and 144; 55 Geo. HI. c. ^tampAots. 

184 ; 9 Geo. IV. c. 49 ; 5 & 6 Viet. c. 82 ; 7 Viet. c. 21 ; 
13 & 14 Viet. c. 97 ; 16 & 17 Viet. c. 9 ; 27 & 28 Viet, 
c. 56.“ There are also the rules and regulations issued by 
the Stamp OflSce in 1816, as to allowances for spoiled or 
misused stamps, which give important elucidations. I 
print these at length in an Appendix. 

By the 5 Wm. and Mary, no instrument requiring 
a stamp can be pleaded or given in evidence in 
any court, until the duty and penalty, if any, eoXL 
have been paid and the instrument stamped, 

This is confirmed by 35 Geo. HE., which enacts, in ad- 
dition, that no policy shall be stamped after it has been 
signed by the insurers. By the 17 and 18 Viet, c, 83, 
unstamped, or improperly stamped, instruments are al- 
lowed in evidence in criminal proceedings. By the Com- 
mon Law Procedure Act of 1854, in civil causes, the duty 
is imposed on an officer of the court of pomting out 
deficient duty on documents offered in evidence, and re- 
quiring immediate payment of duty and penalty; after 
which they may be received in evidence. This will 
scarcely apply to pohcies of Insurance, the pre-stamping 
of which is obligatory, and of their essences. By the 35 
Geo. m , no broker or agent can recover commission, or 


® There are many other Acts of Parliament relating in part 
or in whole to stamp-duties, but which are urelevant to Marine 
Policies. 
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payment for Ms trouble in effecting an Insurance, wbere 
the policy is not on a stamp. 

By the 7 Viet. c. 21, the following stamp-duties per 
S stam^ imposed on Marme Insurance policies, 

duties. 'V“\'7 * ■ 


Where the premium actually paid or con- 

s 

d 

tracted for does not exceed 10s. per cent. . 

. 0 

3 

Not exceeding 20s. ..... 

0 

6 

i9 99 30s. • . . . . 

. 1 

0 

35 99 40s. ..... 

. 2 

0 

99 53 50s. ..... 

. 3 

0 

Exceeding 50s. ..... 

. 4 

0 

Wlien the Insurance is for time, — 

9 

Not exceeding six calendar months 

. 2 

6 

„ „ twelve „ „ . . 

. 4 

0 


And no certain term or period greater than twelve 
months can bo covered by one stamp (35 Geo. Ill c. 
03). Every fractional part of 100^. requires a stamp for 
100 ^. 

When separate interests belonging to two or more 
persons are insured by one policy, tlie fractional parts of 
each interest, separately, require a stamp for lOOil. It is 
not sufficient to add the several interests together, and 
pay duty on the one fraction which may result on the 
united interests. 

The duties recited above apply alike to policies on 
ships, merchandise, freight, and any otlier insurable 
interest. 

By the 35 Geo. IH. c. 63, the same 'stamps as for 
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policies are to be used for every contract or agree- 
ment made for an Insurance. And such con- Contracts or 
tract or agreement shall be deemed and called 
an Insurance. 

The 54 Geo. HI. c. 144, recites that a great proportion 
of Sea-insurances in London is transacted at Lloyd’s ; and 
that a practice has prevailed there of using unstamped 
slips of paper for contracts or memorandums of Insur- 
ance, previously to the Insurance being made by regular 
stamped policies, as the law requires, from want of time 
to fill up such policies in the first instance ; and whereas 
stamped policies are oftentimes neglected to be used 
afterwards, whereby the revenue is defrauded, and heavy 
penalties are incurred by underwriters and by the brokers, 
or others effecting such Insurances, and it is expedient 
to make further provision for preventing the said practice, 
and for better securing the duties as well as for facili- 
tating the business of Insurance in London, duly stamped 
paper of convenient size shall be issued for the purpose 
of effecting contracts of Insurance thereon. Every con- 
tract of Insurance is to be dated on the day on which 
the underwriters are to sign ; or if signed on different 
days by different underwriters, to be dated respectively. 
Penalty for signing without the proper date, lOOZ. 

The contract or slip is to contain the name of the ship, 
the voyage or risk, the premium, the interest, the names 
of the consignees or consignors, and the name of the 
agent or broker. In default of all which, the contract to 
be null and void, to aU intents and purposes. 

Such stamj^ed contracts or slips not only render it 
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obligatory on the underwriters to subscribe a regular 
policy, but are also available as competent instruments 
of Insurance in case of regular policies not being under- 
written. 

Upon production of lire completed policy to the Com- 
missioners, the stamp-duty on the slip is to be allowod. 
But in case the policy is not signed by all the under- 
writers who subscribed the shp, the relative part of the 
slip stamp-duty for the amount not underwritten on the 
policy is not returnable. No allowance to be made if the 
slip be underwritten to a greater amount than the stamp 
will carry, except if done inadvertently, and a regular 
stamped policy is made out and underwritten in full or in 
part in lieu tliereof within three days afterwards, and ap- 
plication be made for the allowance within seven office 
days after the last subscription on the contract. 

The Act also contains provision for slips spoiled before 
being signed by any underwriter, and when a regular 
sfounjicd policy is not underwrittou in lieu thereof; in 
which cases duty is to be allowed similarly to allowance 
on spoiled policy stamps. 

Allowance of stamp-duty on slip may bo made by Com- 
missioners, although explanatory matter is added in the 
policy, and any errors in the shp be corrected — provided 
the policy has been underwritten before the determination 
of the risk, and that the interest remains in the same pro- 
prietorship. 

The above enactments are confirmed under modifica- 
tions by the 7 Viet. c. 21, which enacts that if any person 
shall become an insurer, or underwriter, *&c. ; or enter 
into any contract, agreement, or •mem.orandum. of Iiisu- 
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ranee ; or shall receive or contract for any premium, &c. ; 
or agree to pay, or to allow in account, &c., relative to any 
loss, peril, or contingency, unless such Insurance is written 
on vellum, parchment, or paper, duly stamped ; or if any 
person be concerned in any fraudulent contrivance, &c., 
to evade the stamp-duty, he shall forfeit for eadi offence 
lOOZ. Exception is made for the Corporations of the 
London Assurance and Eoyal Exchange Assurance, which 
are allowed to make agreement to insure by an un- 
stamped label, slip, or memorandum ; provided the date 
of each agreement be truly expressed thereon in words ; 
and provided that a policy according to such agreement, 
on the proper stamp, be made out and executed within 
three office days after the ihne of making such agree- 
ment. These punitive forfeitures appear to override the 
penalties imposed by 35 Geo. m. c. 63, viz. ; AH persons 
engaged in an Insurance transaction without stamp, or 
who shall enter into any contract or agreement for such 
Insurance — ^including brokers, agents, scriveners, &c, — 
shall forfeit the sum of 500Z. Commission, brokerage, 
&c., on such Insurances not recoverable. 

Any policy or instrument, by whatever name called, 
for mutual Insurance, on which no premium or stamps for 

Mutual 

pecuniary consideration is previously paid, must ciubs 
bear the stamp of 2s. 6d for each sum and fraction of 
lOOZ., when the Insurance is for any voyage. When for 
a fixed period or term, mutual Insurances conform to the 
scale for time-policies stated above. 

But Club-insurances being frequently continuous, and 
fresh poheies not being usually issued for each new year 
of Insurance, the Act 9 Geo. IV. c. 49, makes it lawful to 
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stamp with additional stamps such policies of mutual In- 
surance, provided they have been originally staxnped and 
signed or underwritten ; and that at the time they are 
brought for additional stamping the sums insured thereby 
do not exceed the sums which the stamps previously im- 
pressed warrant. 

By the 35 Geo. IH. c. 63, lawful alterations, and that 
do not affect the amount of duty, may be made in a 
Alterations Stamped poHcy, without infringing the Stamp 
in Policies. ^Qts^ provided they be made before the termi- 
nation of the original risk, and in cases where the 
premium is not below 10s. per cent., and the interest has 
not changed hands, and the alteration does not prolong 
the term beyond the year. 

By the same Act, the Commissioners are to supply 
Various parchment, paper, &c., and the cost of stamp- 
Koguiaiions. without charge on policies for 10,000/. and 
upwards. 

They arc to date each stamp on its being issued. 

And they arc to establish an office in London, near the 
Eoyal Exchange, for the distribution of policies. 

They may keep accounts for duty with’ persons giving 
bond. 

By the 43 Goo. m. c. 127, a document is not in- 
validated by bearing a stamp of greater value tlian that 
required, if it be of the proper denomination. 

By the 5 and 6 Viet. c. 82, stamp-duties and regula- 
tions in Ireland are assimilated to those in England. 
Printing, stamping, and paper to be provided without 
charge on pohcics of 5,000/. and upwards in amount. 
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By the 54 Geo. IH. c. 133, allowances may be made 
by the Commissioners under the following cir- AUowances 

for spoiled 

cumstances : — stamps 

1. When a policy is inadvertently filled up in an in- 
correct or improper manner, or obhterated, or otherwise 
spoiled for use ; or filled up with an Insurance which is 
not proceeded with and not signed by any underwriter, 
application for allowance bmng made within six calendar 
months after the spoiling of the policy. 

2. In case of a policy not being underwritten to the 
full amount the stamp will cover, upon another policy 
being substituted, having -the same names, amount, 
interest, risk, &c., the duty may be allowed, if apphed 
for within three calendar months after the date of the 
last subscription on the first pohcy. 

3. On a pohcy substituted on account of an error in 
the original pohcy, the same underwriters signing the 
substitute, and making a declaration as to the cause of 
cancehnent of original, and of return of premium thereon, 
and on satisfiictory proof being given of the error ; and 
provided that the new pohcy is signed before notice of 
the termination of the risk insured, and application made 
within three calendar months after date of the last sub- 
scription on the original pohcy. 

4. Where the terms and conditions of an Insurance are 
afterwards altered by mutual agreement, and a substi- 
tuted pohcy is produced to the Commissioners, having the 
same names, interest, &c., the underwriters signin g a 
declaration as to cause of cancehnent, and the new 
pohcy being underwritten before notice of termination of 

II 
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the original risk ; the interest remaining the property of 
tlie same persons, and application being made within 
tliree calendar months after the date of the last subscrip- 
tion on the original policy. 

5. On a policy underwritten, subject to the approbation 
of the assured, such conditions being expressed in the* 
policy, and the assured disapprove thereof within the 
time prescribed in the policy; underwriters signing a 
declaration as to cancelment and return of premium 
(with exception for underwriters dying, or becoming 
bankrupt, or insane, or leaving the kingdom), application 
being made within three calendar months after the time 
prescribed for such disapprobation. 

6. On a ship-or-ship’s policy, where the Insurance 
becomes void by want of interest or of risk, viz. in vessel, 
goods, or freight, &c., for a particular voyage, the ship 
not proceeding on that voyage, or not within the time 
specified ; or by the non-shipment of the intended goods, 
or their shipment extra the specified time, or not on the 
slaps described ; or on its turning out that the assured 
had not an insurable interest : underwriters signing 
declaration as to cancelment and return of premium 
(with exception for death, bankruptcy, &c., of any under- 
writers); application being made within three months 
after assured, broker, or agent coming to a knowledge of 
the facts. But no allowance to be made if the under- 
writers have run any risk whatever under the policy, 
unless a substituted policy be produced, insuring the same 
interest and amount on some other voyage, or the same 
voyage at some other time. 
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The allowances in the above six cases are to be made 
in fresh policy stamps of the same amount and value as 
the stamps spoiled. 

The Act further provides by § II. having reference to 
the second, third, and fourth cases ; viz. as to a policy 
written on too large a stamp, a policy containing an 
error, and a policy mutually agreed to be altered ; that if 
some only of the underwriters on the original policy sign 
the substituted policy, only a corresponding proportion of 
duty shall be allowed. Also, where the original policy 
is required by the assured for instituting legal proceed- 
ings against the underwriters on it, the Commissioners 
have power to cancel the stamp, and mark it with a 
denoting stamp, and give back the policy to the assured. 

§ m. In the second case above, viz. a policy written 
on a stamp of too large value : if it be inconvenient to 
substitute another pohcy, the Commissioners may cancel 
the stamp, and mark the pohcy with a denoting stamp, 
showing the reduced amount of duty, and give pohcy 
stamps for the difference or excess of duty paid. 

§ rV. In case of short interest on a pohcy,. the Com- 
missioners may allow the proportion of duty on the 
amount of such short interest, on the assured dehvermg 
the pohcy to be canceUed; provided a single interest 
exceed 1,0001. where the duty is I 5 . Zd, per cent., or 
5001. where the duty is 2s. %d. per cent, and upwards. 
Allowance to be made in stamps for difference in duty. 
Underwriters (with exception for deceased, bankrupt, &c.) 
to sign declaration of short interest or over-insurance. 
Apphcatioii to be made within three calendar months of 
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the value being known, if the assured be in Great Britain, 
or to his broker or agent, if he be out of the kingdom. 
But no allowance is to be made when the interest has 
been valued at tlie sum insured. 

§ V. No allowance whatever to be made in the cases 
above mentioned, if the policy on which allowance is 
claimed have been underwritten to a greater amount 
than the stamp wiU cover. 

§ VI. If, however, a policy be underwritten for more 
that the stamp will cover, by inadvertence, the Com- 
missioners may make allowance for the duty, provided 
that another policy, bearing the proper stamp, be under- 
written in lieu thereof, by tl)ie same persons, for the same 
amount, &c., within three days afterwards ; and appli- 
cation be made for allowance within seven office daj;s 
after the date of the last subscription on the erroneous 
policy ; and when some only of the underwriters sub- 
scribe the substituted policy, the stamp to be cancelled, 
and a denoting .stamp impressed on it for the sum or 
sums not transferred, and the policy may then be given 
up to tb^ assured. If inconvenient to get a policy so 
substituted, duty may bo allowed by the Commissioners 
upon production of the policy within three office days 
after the date of the last subscription; and a payment 
of the proper duty for the excess of interest-policy to be 
marked with a denoting stamp for the additional duty 
due and paid. These things being done, the policy is 
thereby rendered valid. 

§ Vn. In all the foregoing cases, it is necessary for un- 
derwriters to sign declaration of return of premium, writing 
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their surnames at length. An y underwriter refusing to 
sign declaration after agreeing to return the premium, 
subjects himself to forefeiture of 50Z. for each offence. 

§ VJJLL. The above allowances may be made, notwith- 
standing that from the full amount of premium declared 
to have been returned, there has been deducted the 
broker’s commission thereon, and a consideration to the 
underwriters (when given) not exceeding one-half per 
cent, for their trouble. 

§ IX. Penalty on any underwriter wilfuUy signing any 
false declaration in the above cases, lOOZ. for each offence. 

§ X Penalty for forging or counterfeitmg, or causing 
to be forged, or aiding in forging, any underwriter’s hand- 
writing to a declaration, for the purpose of obtainmg an 
allowance of duty; and for altering or assisting, &c., to alter 
such declaration, or for uttering and using such declaration, 
knowing it to be forged, or fraudulently altered, 500^ for 
the first offence, for each person ; and for tlie second and 
every subsequent offence the offender to be adjudged 
guilty of felony. 

§ XI. Makes provision in respect of Quakers claiming 
allowance for spoiled stamps ; and gives power to Com- 
missioners to call for such written documents and other 
evidence as are requisite for substantiating claims for the 
allowances above recited. 

§ XII. Empowers Commissioners of Stamps to au- 
thorise any of their officers to receive and examine 
claims for allowances, &c. and to do aU other acts which 
the Commissioners themselves are authorised to do. 

§ Xm. Penalty for making false oath, affidavit, or 
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affirmation, all such pains and penalties as are by law in 
force for persons convicted of wilful perjury. 

The 27 & 28 Vict. c. 5G, which legalises re-insurances, 
imposes on them the same stamps as on original insurances ; 
As to Stamp- and ponuits allowance to be made for sudi 

duty on Ko- 

jnsxirances. stamps, provided that application be made to 
the Commissioners within three calendar months after the 
termination of the risk on the policy of re-insurance; 
and it being proved to the satisfaction of the Commis- 
sioners, that the re-insurance is on the same property or 
interest and risk which had been previously insured to 
the. same or a greater amount by one or more policies 
existing at the time of making such re-insurance, and 
duly stamped for denoting the full duty thereon. Such 
allowances to be made in like manner as for spoiled 
stamps under the Act of 54 Geo. HI. c. 133, subject to 
all the provisions contained in that Act. 

By the last Stamp Enactment, 28 & 29 Vict. c. 96, 
Bedueed the following scale of duties is chargeable on 

Duty on some ... 

Time-risks time-policies ; — 


For vessels lying in dock, harbour, 
period — 

Not exceeding one month 
„ „ three months . 


SIX 


Exceeding 


or river for a term or 
per confc 
. Sixpence. 

. One shilling, 

. Two shillings. 


Any Insurance on an interest insured for a voyage 
Duty on ^ Certain period, exceeding twenty-four 

anchorage at destination, to be 
charged duty as for a voyage aud also as for 


time. 
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The limitation is repealed for confining application for 
allowance of stamp-duty on re-assurances to AUowanee on 

Ee -insurance 

three months. Dutaes 

The most important part of this Statute, as affecting 
Marine Insurances, is that which relates to the 
stamping of policies issued in India, our colo- 
nies, or in foreign places, by agents of com- 
panics carrying on business in the United Kingdom, or 
by insurers out of this country whose policies are pay- 
able or recoverable within the United Kingdom. This 
re-stamping is additional to the policy-duty imposed by 
Indian, colonial, or foreign governments on the same 
insurances. The clause is as follows : — 

§ 15. The stamp-duties chargeable under this or any other 
Jict for the time being in force upon or in respect of any Policy 
of Insurance of any desciiption shall extend to and be deemed 
to be payable upon and in respect of any policy or other instru- 
ment of Insurance which shall be made or signed out of the 
United Kingdom, by or on behalf of any person carrying on the 
business of Insurance within the United Kingdom, or by which, 
according to any stipulation, agreement, or understanding, ex- 
pressed or implied, any loss or damage, or any sum of money, 
shall be payable or recoverable in the United Kingdom upon 
the happening of any contingency whateyer ; and no such policy 
or other instrument of Insurance shall be valid or available in 
the United Kingdom for any purpose whatever, unless the same 
shall be duly stamped for denoting the duties chargeable 
thereon as aforesaid: Provided always that if such policy or 
instrument shall be brought to the Commissioners of Inland 
Eevenue for the purpose of being stamped as aforesaid within 
two calendar months next after the same shall have been re- 
ceived in the United Kingdom, and upon proof of that fact to 
the satisfaction of the said Commissioners, they shall cause such 
policy or instrument to be duly stamped, on payment of the duties 
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chargeable thereon ; but after the expiration of the said period 
it shall not be lawful for the Commissioners to permit the said 
policy or instrument to be stamped on any pretence whatever. 

The foregoing ill-es5)resso(l clause cannot be considered 
a successful piece of kw-naaking. On first coming into 
force, persons interested in Insurance complained that it 
was difficult to ascertain its meaning, and there still 
remains much obscurity as to its action. It does not 
appear that it is compulsory to stamp aU the above- 
described policies when received in the United Kingdom, 
or that there is any penalty for omitting to do so ; or for 
a company or agent paying the claim on an unstamped 
policy, if so inclined; or for an assured or his agent 
receiving payment upon an unstamped policy. The pro- 
visions of the Act seem to have power when such a 
policy is litigated, and the stamp is necessary before the 
policy can be brought into court. Most persons receiv- 
ing these policies are unable to say whether litigation 
upon them will arise, and when that necessity is dis- 
covered it is generally too late to procure the impressed 
stamp. Thus the Act is very compulsory in some cases, 
apparently inoperative in the majority of instances, and 
could be readily evaded_ by those persons who receive 
such policies liaving them stopped on their way by an 
agent at a near continental port (Calais, for example), 
and only being forwarded to this country when the 
necessity occurs ; by which they would compel the Com- 
missioners to stamp the policies, in terms of the Act, as 
they would be brought to them within two months after 
having been received in the United Kingdom. 
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From tlie foregoing chapter it is to be gathered that 
for a policy of Insurance to have validity in law it must 
be properly signed, each underwriter signing Summaiy 
for himself, in letters at fuU length, his name, and the 
date and amount he undertakes ; but that with regard 
to the actual handwriting little or no restriction exists, 
and little inquiry is made as to whether the substitute 
who signs for the underwriter has been specially em- 
powered. In some cases the policy is to be sealed ; and 
in the two chartered companies the seal of the cor- 
poration is sufficient, and a secretary’s or other counter- 
signature is intrusive as regards the rights of a policy- 
holder ; though it may be, with respect to the Company, 
a proper precaution to use for their security. It is signed 
only by one of the two parties to the contract, the in- 
surer, who from the circumstance of his handwriting 
forming the conclusion of the document is called an 
‘ xmderwriter,’ and his signature ‘ the subscription.’ The 
material on which the instrument is written is no longer 
of importance, and to all legal use, paper is as good as 
parchment. Where there are several underwriters, the 
priority of a signature gives to the insurer a certain 
leadership on that policy; and though all the under- 
writers are really co-ordinate and independent of each 
other, yet custom and comity give this tacit precedence 
to the leading man, and cast upon him some responsibility 
in deciding for the rest. As the subscription of each 
underwriter occupies a single line only, the amount he 
makes himself liable for is often technically called his 
‘ hne.’ Before executing a policy, it is the underwriter’s 
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duty to see that in all things the written document agrees 
with the stipulations of the slip. Every subscription is 
to be written in full and in writing letters, the only 
liguros permitted being those in the date. For con- 
venience, the line commences with numerals expressing 
the sum each subscriber insures, but these are surplusage, 
and the amount is repeated in words. The policies of 
’.Insurance Companies are made out in their office, and are 
signed by two or more of the directors, who often attach 
,a seal, or their seals ; though this is by custom, and does 
not necessarily increase the vahdity of the document. 
The two chartered corporations execute policies by 
simple sealing, according to the provision of their 
charters. After signature there must be delivery of the 
policy. Though in law good delivery is essential to the 
effect of a deed, in the daily practice of Insurance 
delivery is almost nominal, • or scarcely even that, no 
separate action being made to represent legal delivciy, 
which must consist, therefore, in the underwriter’s hand- 
ing back the policy after subscribing it ; and nothing short 
of his absolutely withholding it from the assured would 
seem, among private underwriters, to amount to a non- 
delivery. But widi the more complete organisation of 
Assurance Companies, greater consequences sometimes 
attend delivery ; and in the case of Xenos v. Wickham, 
mentioned above, the court decided that the non-dcliveiy 
of the pohey was fatal to the delivery of the document ; 
though the Chief Baron laid the stress rather on its non- 
acceptance by the assured. 

A policy must be stamped before it is executed, fully. 
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botli as to the amount it bears, and to the nature of the 
risk, different duties being chargeable according to the 
terms of Insurance. An unstamped policy is altogether 
out of court ; and penalties attach to evasion of stamps. 
The slips which precede the policy should also bear 
stamps. The law is express on this point ; but by tacit ' 
consent and universal custom the enactment is ignored — 
no stamps are ever used on the shps or labels, and no 
penalty has ever been enforced for evasion; so that it 
may be considered that that part of the statute has been 
purposely allowed to fall into desuetude. 

I have given an epitome of the several Stamp Acts as 
they relate to risk, amount, allowances for spoiled stamps, 
penalties, &c. ; and I print in an Appendix that very 
useful document, the Eegulations issued by the Com- 
missioners of Stamps in pursuance of the 54 G-eorge HI. 
c. 133, for recovery of policy-duty. 
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CHAPTEE IV. 

TJSE POLICY. 

The Lloyd’s, or common form of policy of Marine Insu- 
rance, is in itself -wortliy of notice in several points of 

General cha- I* is interesting from its age, and the 

racteristics. gbscurity oT its or i gin ; frmYi Ita ■ pTmrf 

arcliaic style of verbiage ; from the pious solemnity with 
which it opens, and which pervades its language ; from 
the brevity and the tautology which it combines ; from 
its elastic inolusiveness as a whole, and the rigid limita- 
tions of its clauses ; and, lastly, from having been during 
the last century the groundwork of so vast an amount of 
litigation, and the cause of so many and remarkable 
judicial decisions. 

Its very name is of uncertain derivation. It is clearly 
quite distinct from that other word formed of the same 
Its name, letters, which from expressing the intornal 
government of a city has grown into other meanings — the 
general scheme of a ministry, and the subtle management 
of private affairs. I do not think it derives from ‘ poll.’ 
AU deeds were divided into indented and poll deeds. 
Indentures were necessarily in counterpart, each party to 
them retaining one facsimile writing. By a legal fiction, 
they are supposed to have formed a single sheet (and 
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probably at first they did so), and to have been cut apart 
with an undulating line; and being so indented, the 
counterparts could, on being collated, be identified by the 
coincidence of the edges. The other description of deed 
was poll, i.e. plain, or not indented, being polled or cut 
smooth. It was in one part only, and did not require 
the same sort of mutual identification as bipartite or 
tripartite documents. I believe we must look back 
farther for the origin of the name. The Saxons executed 
instruments by a cheirograph, signing their name and 
adding the form of a cross, as is stiH the common manner 
in Spain to this day : but when the Normans came, we 
learn from Sheppard, they introduced the consummation 
of deeds by simply impressing them with their seal, or 
^ven with a stick, or any substance capable of making a 
mark on wax. And we hear of charters or grants, the 
seals of which were bitten by the donor’s teeth, or were 
impressed — and this is directly to our purpose — ^with his 
thumb ; which, as warlike men of those days had heavy 
thumbs, was not a bad style of sealing on w^ that was 
cool, as the tortuous lines of the sMn have a certain indi- 
viduality about them which would seem to identify such 
a signature. Signed, therefore, polliee, by the thumb, I 
take to be the real, though curious origin, of the name of 
this deed.* We need not, however, spend more time 
over its mere designation. 


» This may elucidate the antique expression of * having some- 
thing under the thumb.’ A distich, applying to what was the 
great Western capital, says that — 
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How long the present form has been in use in England 
is a point equally unsettled. There is no tradition as to 
its first introduction. Its language speaks some antiquity 
and permanence, but not necessarily a very high degree 
of age. Its fonn is probably substantially the same as it 
was three centuries ago ; yet we know of some changes 
which have been made in it within the last two hundred 
years. An old policy preserved at Lloyd’s, bearing date 
1708, omits the clauses which relate specially to the body 
of the ship. It is evidently a form used for insuring 
goods only ; whilst the policy now in use is applicable to 
all species of interest. It was probably brought into 
England by those Lombard merchants who have already 
been spoken of, translated, and modified to our national 
views. We are informed by Beckmann tliat in the yea:j; 
1523 five persons who had received a commission for that 
purpose, drew up at Elorence some articles relating to 
trade, which articles continued afterwards to be employed 
on the Exchange of Leghorn. Among their regulations 
appears to have been the prescribed form for policies. 
This, together with the commercial articles alluded to, 

‘ Whenever to Bristol you come, 

’Tis best to have something under the thumb.’ 

Which may mean, not a sufficiency of money for its exacting 
citizens, but a written and executed document for anything 
due or engaged by them. 

The derivation of the English word ‘poltroon’ is held to be 
an abbreviation, through the French ‘ poltron,’ of the Latin 
* potticc tTV/ficchtuS} cut iV) the thwnh. Thus, by an easy tran- 
sition, we have the pollicc sigiUetta, or poll/icc impTCSsa. We 
do not assert, however, that this opinion must be held dejide. 
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was published by Magens in his treatise on ‘ Insurance,’ 
Hamburg, 1753. 

The same writer mentions that in 1537 the Emperor 
Charles V. enacted a short regulation respecting Bills of 
Exchange and Insurances, still extant ; and in 1556, his 
son, Philip II. of Spain, gave the merchants of that country 
some rules for Insurance, and among them are found some 
forms of policies on ships going to the Indies. 

The Chamber of Commerce was established at Am- 
sterdam in 1598 ; and two years afterwards regulations 
for Marine Insurance were framed by the city of Middle- 
burg, in Zealand. So that at the time of Elizabeth’s Act, 
in 1601, in which the pohcy is mentioned by name, and 
Insurance spoken of as ‘ an usage among merchants both 
of this realm and of foreign nations, time out of mind,’ it is 
certain that a received document was then in use, the 
recognised instrument by which Insurances were effected 
in several European countries. A writer also makes this 
gratifymg remark concerning the English underwriters, 
that prior to the period of Elizabeth’s Act, insurers had 
gained the confidence of the public so completely by the 
honesty and rectitude of their conduct, that few occasions 
of dispute had arisen. 

We have in the contemporaneous adoption of the policy 
a confirmation of the fact that an invention or discovery 
beneficial to society has usually a rapid spread and an 
unobserved manner of progression, which give it almost 
the appearance of a simultaneous birth in two or more 
places or minds. We have seen instances of this apparent 
plurality of discovery in the finding of planets and comets. 
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in the invention and application of steam-power, in the 
electiic telegraph, &c. With a certain prepared state for 
its reception, when men’s minds have been already turned 
generally to some object, it wants but a spark to kindle 
the train. An event or a natural phenomenon may 
convey the germ to several communities at one moment ; 
or nations may rapidly borrow from each other, almost 
without perceiving their indebtedness. In a few years 
after the adoption of an idea doubt and obscurity gather 
over its origin; another short period elapses, and each 
country claims its priority in the discovery or the in- 
vention. 

In the sixteenth century internal and external commu- 
nication was slow and inconiplete contrasted with our ago 
of rapidity ; yet a system of correspondence was estab- 
lished between distant places to a more perfect degree 
than many suppose; and international commerce was 
beginning to make strides. We may consider, then, that 
the idea of Insurance and the production of the policy 
having once had birth, several countries made the 
adoption at once, and were under obhgations to each 
other for its perfection. 

The form of a policy of Insurance is that of an obhga- 

Its Essence Covenant, in one part, signed by the 

andEom for consideration of a certain 

sum, the premium, confessed by him when he delivers 
the policy to have been paid him, agrees to take upon 
himself the weight and responsibility of those risks and 
contingent losses which affect ships and merchandise and 
some other interests arising in maritime commerce ; and 
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■wMch risks, &c., previously to such contract belonged to 
the shipowner, merchant, or whoever having a valid 
interest in the same had thereby a right to i nsure ; i.e. 
to enter into this species of agreement. 

It is not, as we shall hereafter see, every risk and 
detriment to which commercial enterprises are liable 
which the underwriter, in signing this engagement, takes 
upon himself. Various contmgencies are specified, and 
certain losses, &c., are excluded by name in that part of 
the policy called the ‘ Warranty.’ The insurer has also 
farther limitation of responsibility by custom and by 
legal decisions. 

From many changes which have occurred, by the^ 
greater intercourse of nations, by the large expansion ofi 
commerce, and the rapidity of communication, the form/ 
of the Lloyd’s pohcy can no longer be said to be a con-' 
venient one ; and there would be httle motive for retain- 
ing it at the present day, were it not that it is so encrusted 
with customs, decisions, and cases m law and with a 
traditionary interpretation, that the inconvenience might 
prove greater in giving it up. Marshall, speaking of the 
common policy, calls it ‘ extremely inaccurate, and un- 
skilfully framed,’ and Justice Buller said of it, that ‘ it 
had always been considered in courts of law as an absurd 
and incoherent instrument.’ ■/ 

The common policy is, indeed, undergomg a gradual 
transformation, and is scarcely contmued in its precise 
form anywhere but at Lloyd’s. The various companies 


** ‘ Law of Insurance.’ 


I 
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» and mutual Insurance associations wMcii take it for the 
) basis of their engagement, modify it according to their 
) several views, in its preamble and its warranties and by 
the introduction of fresh clauses. The mutual clubs 
I attach to the policy a schedule of rules, and declare them 
Uo be essentially in the contract. The more recently- 
formed Insurance companies have greatly modernised its 
language in parts ; and, with no irreverent feeling, have 
removed from it certain words and expressions which 
were reverently introduced at first, yet which now seem, 
to our habits of thought, better excluded from merely 
mercenary transactions and strictly commercial docu- 
ments. 

But whatever its perfections and its imperfections, the 
law recognises in the pohey of Insurance a definite contract, 
■the obligations of which must be perfectly fulfilled by 
him who has signed it, and who should have no escape 
until he has performed its covenants. It is true that its 
obligations are transient, lasting but a voyage, or a year ; 
and that claims on the obligor are contingent ; not certain, 
but depending on the happening of accidents ; and that 
his liability is conditional to limitations and warranties 
contained in the instrument : but the policy is a bond ; it 
is to be its own expositor whenever possible ; and what is 
contracted within its four corners to bo done is exigible 
by the obligee. And although the la-w looks to the 
general mtention of Insurance in interpreting its doubtful 
or difficult or contradictory clauses, it is very jealous of 
aUowmg the ‘ custom of Lloyd’s,’ or ‘ mercantile usage,’ 
to interfere with that interpretation, excluding custom 
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and usage when they contradict a printed or written 
clause, and using them as additional lights only when 
there is confusion or opposition in the wording of the 
pohcy itself, and doubtftilness in the intention of the in- 
surer and the assured. 

A policy stands in a somewhat different position when 
it is enforced by law and when its effect is sought to be 
given to it by customary settlement, or even by a friendly 
tribunal. The law ignores the circuitous methods by 
which in practice and by mercantile usage justice is yet 
done to a p6hcy-holder ; and sees in the pohcy — ^whatever 
may be the external means of compassing the assured’s 
objects — an absolute bond or agreement which must be 
directly complied with ; leaving the underwriter recourse 
to those usages or customary methods which among 
merchants and others may be common for his relief or 
repayment. As an instance of this distinction, let it be 
supposed then some goods belonging to a merchant, and 
insured by him, are jettisoned on the voyage — ^thrown 
overboard to secure the general safety. Those goods are 
absolutely lost to the assured merchant. True, the loss is 
of a specific character — one well known under the name 
of Jettison, and generally made good to the loser by a 
contribution of all interests which have been benefited by 
his particular loss. But genus goes before species ; and 
he may choose to claim his loss on his policy which pro- 
tects him from losses generally, and moreover protects 
him by name from this particular species of loss. The 
assured in this case has a legal right to come to his 
underwriters direct and immediately, and to leave them 
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to levy a contribution, ad valorem, on all the parties 
benefited by the jettison. We know practically that this 
claim on a policy has rarely been enforced. The loser of 
the jettisoned goods, by common custom, waits to be re- 
couped his loss by a general average contribution, and 
comes only to his underwriters for the proportion of that 
contribution which falls on the goods they have insured. 
I take this as an example of two methods by which the 
policy may be dealt with, the different manner in which 
that Instrument may be practically regarded, in custom 
and in law ; and I select this particular instance because 
the direct right of the assured against his underwriters is 
sometimes lost sight of or disputed : and it is not unlikely 
that hereafter the question will have to be brought for- 
ward for distinct solution, as to the right of the assured 
to recover on his policy in cases where the customary 
general average contribution does not replace the whole 
value of his jettisoned goods, as declared in a valued policy. 
A chapter will be devoted to the divergences of law and 
custom, and I do no more here than indicate how practice 
in dealing with a pohcy may differ from the rule of law ; 
and hope that the occasion may arise which wiU call forth 
an explicit declaration of what the law is on this and 
some other questioned rights on either side. 
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The following is the precise form of the Uoyd^s policy: — 


S. Gr. In the Fame of God, Amen. 

" As well in own Name as 
for and in the Name and Names 


Delivered the 
of 



{Fo. 


) doth, may, or shall appertain, 



in Part or in all, doth make 
Assurance and cause 
and them, and every of them 
to be Insured, lost or not lost, 
at and from 


Upon any kind of Groods and Merchandizes, and also 
upon the Body, Tackle, Apparel, Oidnance, Munition, 
Artillery, Boat, and other Furniture, of and in the good 
Ship or Vessel called the whereof is 

Master, under Grod, for this present Voyage 

or whosoever else shall go for Master in the 
said Ship, or by whatsoever other Name or Names the 
same Ship, or the Master thereof, is or shall be named 
or called; beginning the Adventure upon the said 
Groods and Merchandizes, from the Loading thereof 
aboard the said Ship, 

upon the said Ship, &c. 

and shall so continue and endure, during her 
abode there, upon the said Ship, &c. And further, until 
the said Ship, with all her Ordnance, Tackle, Apparel, 
&c., and Goods and Merchandizes whatsoever, shall be 
arrived at 

upon the said Ship, &c., until she hath Moored at An- 
choi Twenty-four Hours in good safety ; and upon the 
Goods and Merchandizes until the same be there dis- 
charged and safely landed. And it shall be lawful for 
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the said Ship, &c., in this Voyage, to proceed and sail to, 
and touch and stay at, any Ports or Places whatsoever 


withoxit prejudice to this Insurance. The said Ship, &c., 
Groods and Merchandizes, &c., for so much as concerns 
the Assured by Agreement between the Assured and 
Assurers in this Policy are, and shall be valued at 


Touching the Adventures and Perils which we the As- 
surers are contented to bear, and do take upon us in this 
Voyage; they are, of the Seas, Men of War, Fire, Ene- 
mies, Pirates, Eovers, Thieves, Jettisons, Letters of Mart 
and Countermart, Suiprisals, Takings at Sea, Arrests, 
Eestrafnts and Detainments of all Kings, Princes and 
People, of what Nation, Condition, or Quality soever, 
Barretry of the Maste/ and Mariners, and of all other 
Perils, Losses, and Misfortunes that have or shall come 
to the Hurt, Detriment, or Damage of the said Goods 
and Merchandizes and Ship, c&c., or any part thereof. 
And in case of any Loss or Misfortune, it shall be lawful 
to the Assured, their Factors, Servants, and Assigns, to 
sue, labour, and travel for, in and about the Defence, 
Safeguard, and Eecovery of the said Goods and Mer- 
chandizes and Ship, &c., oi any pait thereof, witliout 
prejudice to this Insurance; to the charges whereof we 
the Assurers will contribute each one accoiding to the 
Eato and Quantity of his sum herein Assured. And it 
is agreed by us the Insurers that this Writing or Policy 
of Assurance shall be of as much force and effect as the 
surest Writing or Policy of Assurance heretofore made in 
Lombard Street, or in the Royal Exchange, or elsewhere 
in London. And so we the Assurers are contented, and 
do hereby promise and bind ourselves each one for his 
own part, our Heirs, Executors, and Goods, to the As- 
sured, their Executors, Administrators, and Assigns, for 
the true performance of the Premises, confessing our- 
selves paid the Consideration due unto us for this Assur- 
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aace, by the Assured at and 

after the Eate of 

IN WITNESS whereof, we ihe Assurers hcuoe subscribed 
our Names arid Suths Assured in 

N.B. — Corn, Fish, Salt, Fruit, Flour and Seed, are 
warranted free from Average, unless general or the Ship 
be stranded ; Sugar, Tobacsco, Hemp, Flax, Hides and 
Skins, are warranted free from Average under Five 
Pounds per Cent, and all other Goods, also the Ship 
and Freight, are warranted free from Average imder 
Three Pounds per Cent, unless general or the Ship be 
stranded. 

In considering tins instniment, it mil be convenient, 
first, to proceed through the pohcy, commenting on the 
clauses seriatim, and comparing step by step the modi- 
fications, omissions, and additions, which have been made 
by various bodies granting Marine Insurance, and who all 
adopt the Lloyd’s pohcy as the basis of their several 
contracts. Some of the more important subjects, such as 
interest, premium, warranties, &c., will be reserved for 
succeeding chapters, and wiU be only hghtly touched on 
in the present. 

We observe at the top of the pohcy, in the left-hand 
margin, the two letters, S. G. Various surmises have been 
made as to their intention, some supposing them The initials, 
to be the initials of a motto or exordium standing at the 
head of the document, probably * salutis gratid ’ — ^“for 
the sake of safety.’ This is a mere assumption, and it is 
more hkely that the initials stand for the words Ship and 
Goods ; because the present form of Lloyd’s pohcy is 
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applicable to both or either of those interests. This expla- 
nation is much confirmed by the circumstance that in 
pohcy preserved at Lloyd’s, before alluded to, dated 1708, 
these letters do not appear, and in the body of that policy 
the clauses which relate specially to the ship are omitted. 

The authorised policy printed for the Stamp Office 
continues to invoke the name of the Supreme Being ; 
The invooa- from a sense of propriety rather than from 
irreverence this sentence is omitted from nearly 
all modern policies, as it has been removed from the 
greater number of Bills of Lading now used ; and it is 
now rarely seen in the office copies of the Lloyd’s policy 
used by Insurance brokers and agents. 


There is a httle inaccuracy or clumsiness in the sen- 
tence which introduces the name of the person or person^ 
Kamooftho iiisured. as well in /izs own 

Aasurod name, as for and in the name and names of all 
and every other person or persons to whom the same 
doth, may, or shall appertain, in part "or m all, doth 
make Assurance and cause himself, and them, and every 
of them to bo insured,’ &c. 

The unclearnoss arises from the relative sentence, ‘ to 
whom the same doth, may, or shall appertain ; ’ there 
being no previous correlative to the word same. It 
relates to the following member of the sentence, and 
must be understood to mean the right of persons intending 
to insure, or the policy itself. The right to insure is 
grounded on the possession of interest, and no person not 
having an interest can insure. The words are obscured 
further to ourselves by the manner in which the verb is 
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introduced, ‘ doth make Assurance;’ for at the present day, 
the active verb ‘ to insure ’ is used for the act of those who 
grant Insurance, i.e. the underwriters ; but the assured 
can use the neuter, ‘ I insure,’ to mean that he protects 
himself by Insurance ; and even can use it in the same 
sense transitively as ‘ I insure with the Eoyal Exchange,’ 
&c. The intention of the first form of the verb in the 
pohcy is, however, cleared by the parallelism ‘ and cause 
himself and them, &c., to be insured.’ 

The policies of the Insurance Companies use a different 
form in their opening, going at once to the right of the 
individual to enter into this arrangement to insure. 
The following are common fprms of commencement : — 

Whereas A. and B. have represented to us whose hands 
are hereunto subscribed, and who are two of the Directors of 
the G. D. Marine Insuiance Company, &c.; or. Whereas A. andJ?. 
have represented themselves to be intrusted as owner or agent 
to make the Insurance mentioned and described with the 0. D. 
Insurance Company, &c. 

Or, Whereas it hath been proposed to the C. D. Insurance 
Company, Limited, by A., as well in his own name as for and 
in the name or names of all and every other person or persons 
to whom the subject-matter of this policy does, may, or shall 
appertain, in part or in all, to make with the said Company the 
Insurance hereinafter mentioned and described, &c. 

The two chartered Companies adhere closely to the 
common or Lloyd’s policy. The London Assurance, 
instead of introducing the initials S. G. in the margin, 
heads the policy with ‘ Ship and Goods ; ’ and before the 
invocation, which both retain, proceeds, ‘London As- 
surance, No. 7, Eoyal Exchange, London.’ Below which 
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axe the words, ‘ By the Governor and Company of the 
London Assurance.’ In the portion of the form which 
defines the duration of the risk it inserts the printed 
warranty, ‘ Including the risk of craft. With leave to 
call at all ports and places on either side of and at the 
Cape of Good Hope.’ 

It terminates with ‘ The said Governor and Company 
are content with this Assurance for Z.’ ‘ By order 
of the Court of Directors.’ The latter words stand over 
against the Common Seal, beside which also is the 
counter-signature of the Secretary as before mentioned. 
The policy contains, like the Lloyd’s policy, a confession 
of payment of ‘ the consideration due unto them for tliis 
Assurance;’ as also the date of the year, month, and 
day when the policy was issued.® r 

The policy of the Eoyal Exchange Assurance is, 
mutatis mutandis, in the same terms as that of the 
London, and is executed in the same maimer. 

The next words are ‘lost or not lost.’ These words 
The Contract are vcry important. For the protection of a 
r^o&poc comiTierce scattered over the world, it would 
not be sufficient to insure with an express or implied 
warranty that the Insurance took effect only provided the 
interest was in safety and completeness at the moment of 
effecting the policy. The Insurance is retrospective, and 


® It is curious to know that dates were not inserted in deeds 
till the time of Edward 11. and Edward III. ; and, according to 
Sheppard, dates of place and time are not necessary to the 
validity of a deed, nor will a false date invalidate it. 



PROVISION' FOR RFTROSPFOTIVE INSURANCE. 123 

able to commence the risk undertaken at a given former 
period fixed by a specified date, or Jfrom a particular spot ; 
and this although, in fact, the event insured against is al- 
ready past, or the interest insured already lost — ^if thesefacts 
are unknown to the assured. If, however, he has informa- 
tion of their loss, &c., or is in possession of facts not pos- 
sessed by the underwriter, which would lead to a violent 
presumption as to the fact, the policy which he obtains 
is fraudulent and void from the beginning. The guarantee 
which is actually required by the underwriter, the con- 
dition on which his undertaking is based, is, that the 
interest shall have existence and be in safety at the time 
or place specified as the commencement of the risk Thus, 
if an imderwriter insure, on July 1, a ship at sea, be- 
ginning the risk on June 1, past, and the vessel have been 
lost on May 30, there is no Insurance. But if she were 
lost on June 2, he would be liable to the assured for the 
loss. Or, if he insured goods jBrom B to c, which goods 
were to be received at B from A, and they did not ar- 
rive at B at all, or in a damaged condition, then, in spite 
of the clause ‘ lost or not lost,’ the risk would never have 
attached to him in the first case ; and in the second, he 
would not be liable for the partial damage, but only for 
their status in quo, and any subsequent damage of the 
goods at and fi:om the time of their shipment at b. In 
connection with this clause, the late case of Gledstanes v. 
Royal Exchange Assurance requires to be examined, but 
in that case there is another element, and its consideration 
IS deferred to a later part of the volume. 
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At and from 0. to D. upon any kind of goods and merchan- 
dizes, and also upon the body, tackle, apparel, ordnance, muni- 
Deflmtion of artillery, boat, and other furmture, of and in 

Voyage and his good ship or vessel called the E., whereof is 

Interest Master, under G-od, for this present voyage, F., or 
whomsoever else shall go for Master in the said ship, or by 
whatsoever other name or names the said ship, or the Master 
thereof, is or shall be named or called; beginning the adventure 
upon the said goods and merchandizes, from the loading thereof 
aboard the said ship, as ahove, upon the said ship, &c. ; and so 
shall continue and endure, during her abode there, upon the said 
ship, &c. And further, until the said ship, with all her ordnance, 
tackle, apparel, &c., and goods and merchandizes whatsoever, 
shall be arrived at, os aitove, upon the said ship, <&c., until she 
hath moored at anchor twenty-four hours in good safety ; and 
upon the goods and merchandizes until the same be there dis- 
charged and safely landed. * 

In this passage there is a good deal of pleonasm. The^ 
desire in the framers of the policy to define and limit the 
risks strictly, has led to tautology; whilst reverential 
fooling, or possibly the manner of the age, again intro- 
duces the sacred name into its language. This section 
contains (1), a definition of the voyage ; (2), a general 
description of the interest insured — or rather an enume- 
ration of insurable interests — for the particular subject- 
matter of the Insurance is inserted lower down in the 
policy; (3), the identification of the ship by its name and 
the name of its master ; (4), precise limitation of the en- 
dm'ance of the risk. The words ‘ upon the said ship, &c.’ 
are repeated ; the first time they are used they relate to 
goods loaded on board the vessel ; the second time they 
speak of the ship being the subject of Insurance, the ad- 
venture continuing upon the ship till she is moored, &c. 
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(1) The "words ‘ at and from’ are comprehensive, and 
would appear to cover risks previous to the commence- 
ment of the actual voyage insured. In a limited sense 
they have this value. I am inchned, however, to think 
that the framers of this policy merely used the two words 
as being parallel, and introduced them like the redun- 
dancies of legal diction ; ^ seeking by their means to make 
the contract perfect between the ship and the starting- 
point. Yet they are sometimes strained to a larger 
meaning. It is clear that a ship insured from London 
to Bombay would not cover the vessel whilst she lay an 
indefinite time in docks or the river, and therefore 
there is a space left after the words ‘ upon the ship, &c.,’ 
for further definition. Witli goods, there is greater need 
of this provision ; for the process of loading vessels is 
gradual and often prolonged ; and some merchandise is 
necessarily the first put into the hold, where it remains 
tni'the loading is completed and the vessel leaves her 
berth. Now, the risk of the merchandise so loaded is 
taken by the underwriters, even though the loading oc- 
cupies many days or many weeks ; for the underwriters’ 
adventure, i.e. responsibility, is stated to begin ‘from 
the loading thereof aboard the ship,’ &c. So that, as re- 
gards merchandise, the word ‘ at ’ stnctly applies, and is 
necessary to complete the definition of their liability to 
the assured. The inception of the underwriters’ risk on 

• ^ Or, the tautology of some people’s conversation, who think 

they give force hy repeating the same idea in synonymous 
words, as, e. g., ‘ of any sort or kind,’ ‘ in any shape or way,’ 
&c. 



126 


A MAirUAL OF MAEINE INSURANCE. 


ship is considered to be the commencement of loading 
the cargo ; for that is a positive act, defining the beginning 
of a voyage or adventure ; and the inception of risk on a 
freight policy is also at the commencement of loading ; 
the underwriter becomes from that time responsible for 
the entire freight, should the* ship or voyage be lost ; 
although only a part of the cargo — it may be a very small 
part — be on board at the time when an accident happens 
which leads to the loss of the ship or the voyage. 

There is no difficulty when the Insurance on a ship is 
‘ for time,’ in dating the commencement or inception of 
the risk. It is defined to take effect at a certain day or 
hour ; as, ‘ at and from noon of the 1st day of July,’ &c. 
The only difficulty which is fiere likely to present itself is 
when a succeeding pohcy, effected with different under- 
writers than those who subscribed a previous Insurance, 
takes effect whilst the vessel is at sea. Should she never 
again be heard of, it is uncertain in the ciu'rency of which 
pohcy the loss happened ; uncertain and not provable, in 
many cases, whether the second policy ever had an incep- 
tion of risk ; uncertain also and not provable in case the 
vessel abandoned and derelict were brought into port and 
there repaired, as to what state of completeness or of damage 
she was in at the hour in which the second policy entered 
upon the risk. I am supposing, in this latter case, that no 
human evidence is obtainable. With regard to merchan- 
dise, the protection of the Insurance duiing its loading 
and waiting till the ship sails, is confirmed by the subse- 
quent clause, ‘ during her abode there ; ’ which provision 
seems also to apply to the vessel, though from the word- 
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ing of the form, and its interruption for the purpose of 
filling in ■written particulars, this is not clear. 

The limitation of the underwriters’ risk at the place of 
destination is more express. On the ship it is ‘ until she 
hath been moored at anchor twenty-four hours in good 
safety.’ That means in the proper and ordinary place of 
mooring ; if in a dock, by the usual way of securing vessels 
therein, though the anchors may not be used. The 
anchorage which liberates underwriters after twenty-four 
hours, must be the proper and final place, customary at 
the port. They would not be released by a ship anchor- 
ing a day and night outside a harbour waiting for 
sufficient water to enter it. On the other hand, the 
anchorage need not be a pliysically safe one, if it is the 
usual place of mooring. It may be in a roadstead, or on 
an open shore, a dangerous place for lying ; but if it be 
the agreed terminus of the voyage and the acknowledged 
anchorage of the place it is sufficient.® It is not quite 
clear in such a case to what extent the plea in defence of 
an action, that the vessel had been moored twenty-foxur 
hours in good safety before she was lost, would serve 
against a rephcation, that before the twenty-four hours 
had expired a storm had arisen which, after the expiry 
of the time, drove her from her anchors and wrecked her 
on the shore ; that though she was not driven from her 
moorings till the twenty-fifth hour, yet she was not in 
‘good safety’ after the twenty-third hour; and that 


® See EavLghton and another v. Empire Marine Inmrcmce 
Company. Excheq. Feb. 26, 1866. 
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causes were at work, increasing in violence, before the 
underwriters’ risk ceased, though the fruit of these was 
not seen till after the warranted time had expired. 

When written modifications, or new terms, as to the 
pomts of departure and of destination — often called the 
terminvA a quo and the terminus ad quern — ^they must be 
read in with the printed text of the policy. If a greater 
or a contradictory change is intended, the printed words 
should be struck out. Where a policy was effected on 
ship to A., and thirty days after her arrival there, it has 
been decided in the case of The Mercantile Marine Insur- 
ance Company v. Titherington (Q. B. Nov. 1864), that the 
thirty days do not commence running till after the expiry 
of the twenty-four hours named in the printed policy. 

The underwriters’ liability on goods terminates only 
when they have discharged and safely landed at the place 
of destination. The landing of goods very commonly 
takes place at a wharf, or in docks, where the merchan- 
dise is discharged at once on terra fiima ; but it likewise 
is very frequent that lighters, boats, &c., have to be used 
to land the goods. If such be the known custom and neces- 
sity of the place, the underwriters’ risk continues whilst 
the goods are in the boats, lighters, &c., and until they 
have once been deposited on the firm ground. The 
warranty is complied with if the goods have once been on 
the land at the intended place of destination ; and if 
they are afterwards carried by boats or other conveyance 
to another wharf, dock, warehouse, or place, it is no 
longer at the undertaker’s risk. Not as doubting the 
insurer’s responsibility during the process of landing by 
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boats or otherwise, but rather to give increased clearness 
and certainty, it is very general to add the written words 
in the pohcy, ‘ including all risk in (or of) craft and 
boats.’ The]?e is this attendant danger in the habitual 
use of an added written danse, that it implies a negative 
in the printed words without the addition. This is not 
logical ; but an argument has sometimes been successfully 
grounded on the use of additional precautionary words ; 
whereas the a fortiori expres^on added does not reduce 
the standing condition which precedes it When the 
dause relating to craft and boats is introduced, the risk 
of loading goods at shipment seems also covered by it. 

And it shall be lawful for th§ said ship, &c., in this voyage, 
to proceed and sail to, and touch and stay at, any 
port or places whatsoever, to toueli and 

without prejudice to this Insurance. 

hTothing can be larger than the permissions here given ; 
yet the course of a voyage is much restncted both by 
law and custom. Whatever may have been the intention 
of the framers of the policy, a ship is not now allowed to 
deviate from the exact route described in the Insurance 
or to enter ports not specified for the purposes of trade, 
or gaining freight. After the word ‘ whatsoever ’ in the 
above clause, some persons in filling up the policy add 
‘ or wheresoever ; ’ but neither the printed or the written 
allowance is available to the assured if the vessel, for 
lucrative purposes, puts into additional ports not agreed 
to, or goes to the agreed ports in a different order 
pf succession than that prescribed. To enter unnamed 
ports, or to change the succession of named ports 
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'^and places, is held to be deviation; and deviation 
' vitiates the pohcy at and after the moment of deviation. 
Ho-w far this rigid law should be enforced to inno- 
cent shippers of goods on a vessel where the master, 
in ignorance or for some particular object, goes to a port 
not named, and thereby defeats all the insurances on the 
cargo, is a difficult question ; especially if it can be shown 
that his deviation did not conduce to a subsequent acci- 
dent by which the merchalidise was damaged. A ship 
may vary its route, or put into unnamed ports and places 
for the purpose of refuge, repairs, or in any pursuit of the 
general safety ; to coal, to procure water or supplies, or 
to tow into port another ship disabled or in distress, if 
from humanity. If she gain a salvage-payment by doing so, 
previously agreed on, the divergence from the route may be 
held to be a deviation from the voyage, so as to excus’e 
the imderwnters. An insured shipper of goods, whose 
policy becomes thus vacated has a remedy against tlie 
captain and owners for damages, which, however, in a 
large number of cases, would prove inadequate or quite 
unavaihng ; or he may re-estabhsh his claims on his 
policy if the conduct of the master amounts in law to 
Barratry. There is a blank left in the form of policy 
after the words ‘ any ports or places whatsoever,’ and in 
this space may be inserted the specified places where, by 
agreement with the underwriters, the sliip has hberty to 
go for the purposes of trade. Any other conditions or 
enlargements of the voyage can here be introduced. 
Thus, where the order of two or more ports is uncertain, 
such words of permission as the following are used : — 
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‘ Forwards and backwards, and backwards and forwards, 
in any order or succession.’ In filling up a policy where 
more than one port of lading or of discharge, the foUow- 
iug form is often employed : — A. ^ B. This gives three 
options, viz. of either port or both. 

The said ship, &c., goods and merchandizes, &c., for so much 
as concerns the Assured by agreement between Value of la- 
the Assured and Assurers in this policy are, and 
shall be valued at 

Policies of Insurance are distinguished as ‘ valued ’ or 
‘ open.’ From the very precise wording of the form 
recited above, it seems probable that it was contemplated 
at first that a definite value of the interest insured should 
be established and agreed on in every case between the 
two parties to the Insurance contract. And no better or 
niore comprehensive words could be selected than those 
used in the policy for expressing that agreement. The 
latter is bound to indemnify up to the specified value in 
case of loss, and to contribute on a sum not exceed- 
mg that value in case of general average, supposing the 
whole value to remain at the time an average contribution 
is made. But the clause carefully states that the value 
is one by agreement, and that it concerns only the 
assured and the insurer. Such valuation has no value or 
efiect beyond the policy. When value comes in as an 
element affecting other persons — contributaries to general 
average, for instance — ^the real ascertained value must be 
taken. The frequent reference of insured persons to 
their policy when called on to declare the value of 
their ship, goods, &c , for contribution, is quite beside 
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the question. The value in a policy may be sometimes a 
guide, because persons often insure as nearly as possible 
the value of their interest ; but this is by no means uni- 
versal. The rise and fall of markets constantly disturbs 
the correspondence of actual and insured values, leaving 
the latter below or above the value of the merchandise 
at the terminus of the voyage where contribution is to 
be made to general average. Some merchants habitually 
put, by estimate, a very full value on their goods ; others 
act on the opposite plan, valuing their interest low, 
thereby saving premium, and themselves running the 
risk for any deficiency of Insurance. 

The valuation of ships for Insurance is more diflScult 
than of goods. Age, iujunes, the state of the carrying 
trade, and other influences affect the value of shipping 
always ; and one ship differs from another ’ in internal 
condition by degrees hard to ascertain, and by the vary- 
ing care with which one owner wiU keep a vessel in 
, repair and in stores. A ship’s value in a policy is gene- 
/ rally far more arbitrary and speculative than that of 
i merchandise. As a rule, underwriters prefer a re- 
latively high value, esjiecially on a vessel of low class, 
as a means of causing the owner to run part of the 
risk with themselves. Thus, if a ship worth about GOOZ. 
and insured thereat, be valued in the policy in this 
arbitrary manner, at 800Z., the assured bears, in cases of 
accidents, one fourth of the responsibility ; and this affords 
some guarantee to the underwriter of the owner’s care 
and good faith. The subject of the tine value of a ship 
was discussed in the jurisprudence section of the Asso- 
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ciatioQ for Promoting Social Science, held in Edinburgh 
in September 1863 ; and I print in an Appendix the 
paper embodying my views of the question, read at that 
meeting. 

When the value of the interest insured is not known, 
or cannot be fixed, at the time of executing the policy, 
the nature of the interest, simply, is inserted in the space 
following the words ‘valued at’ — as ‘on ship,’ or ‘on 
freight.’ Sometimes there is an addition to this ; as ‘ on 
produce, as interest may appear ; ’ or ‘on cotton, to be 
declared and valued hereafter.’ Sometimes, though 
quantities and other circumstances are left open, the basis 
of valuation is fixed ; thus, ‘.on silk and tea ; the invoice 
dollar to be valued at five shillings ; ’ or, ‘ ten per cent to 
b.e added to invoice cost,’ &c. Pohcies are consequently 
distmguished as ‘ valued,’ and ‘ unvalued’ or ‘ open.’ 
An interest being valued, many questions are shut out ; 
and a demand by the underwriters that the value shah 
be opened, that is, exhibited and proved, can only be 
enforced afterwards upon a strong suspicion that the 
valuation was fraudulently excessive, 
i When merchandise, &c., is expected to be shipped or 
received by a ship unknown, or by several vessels, the 
description inserted ia tlie policy is ‘ by ships ; ’ or ‘by 
any ship or ships ; ’ or ‘by ship or ships, ^ steamer or 
steamers ;’ this last declaration giving several options or 
combinations ; viz., of one ship, one steamer, several 
ships, several steamers, a ship and a steamer, several 
• ships and steamers, &c. Such Insurances are called ‘ ship- 
[or-ships ’ pohcies, also ‘ open ’ and ‘ floating’ pohcies. 
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Another chapter will be devoted to the subject of 
interests. What has been spoken of them in this place 
concerns their relation to the form of policy in use in 
England, and to the manner of filhng up the space or 
blank left for their insertion. 

Though the words in the printed form clearly mdicate 
that the space about which we have been speaking is the 
right place for fixing the agreed value of the thing in- 
sured, some persons in filhng up a policy use a different 
method, and one which has given rise to after-questions. 
In the space after the words ‘valued at,’ they write, 
e. g. ‘ on Coals, 400^. ; ’ or ‘ 1,000^'. on Ship ; ’ and then, 
at the foot of the policy, just above the signatures of 
the underwriters, they define the valuation. So that the 
figures mentioned in the space left for valuation in th^ 
body of the policy mean, in this case, nothing more than 
that a certain sum, as 400^ , is insured on coals, but the 
value of those coals is neither agreed or determined. 
And other persons, though they insert in the proper 
place such a declaration as above mentioned, ‘ 1,000^. 
on Ship,’ fail to define at foot the value of the vessel, 
and the policy remains, in fact, an open or unvalued 
insurance. 

In the late case of Wilson v. Nelson (Queen’s Bench, 
May 1864), which was that of a freight policy, no value 
was filled into the space left for valuation in the body of 
the policy ; but instead, the words ‘ as below ’ were 
inserted; and then, at foot, above the underwriters’ 
names, was written ‘ 1,800Z. on Freight.’ The Court held 
that this was not a valued policy. 
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Touching the adventures and perils which we the assurers 
are contented to bear, and do take upon txs in this voyage ; they 
are, of the seas, men of war, fire, enemies, pirates. The ui.Va 
rovers, thieves, jettisons, letters of mart and counter- undertaken, 
mart, surprisals, takings at sea, arrests, restraints, and detain- 
ments of all kings, princes, and people, of what nation, condition, 
or quality soever, barratry of the master and mariners, and of 
all other perils, losses, and misfortunes that have or shall come 
to the hurt, detriment, or damage of the said goods and mer- 
chandizes and ship, &c., or any part thereof. 

Now, it is to be noticed that this list of contingencies, 
however extensive, and ending with a sweeping compre- 
hension of ‘ all other perils, losses, and misfortunes,’ does 
not amount to a plenary indemnity against every risk and 
expense and disappointment which may attend a merchant 
or a shipowner in his pursuit of his trade. In spite of its 
perplexing iterations, the repetition making doubtful the 
meaning of words previously used, it is clearly in its 
nature and intention a definition of the liabilities which 
the underwriter contracts to take upon himself by his 
signature to the policy ; and therefore when it is urged 
in argument, as it often is, that a poli(^ is a writing of 
indemnity, the answer must be that the indemnity is one 
limited by the terms contained in the contract itself, and 
to which regard must always be had that it is an imperfect 
indemnity ; certamly not co-extensive with every possible 
loss which may happen to the assured, but at the same 
time very fuUy answering the purposes for which the in- 
strument was originally designed. 

I accused this part of the policy of tautology, short as 
it is. Out of sixteen perils enumerated by name, twdve 
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are results of human violence, of which, the greater 
number relate to public enmity and warfare, and the rest 
to authorised depredators carrying ‘ letters of mart,’ or, 
as we should say, ‘ of marque,’ and private miscreants, 
cox’saars, buccaneers, and other highwaymen of the ocean. 

When we read this manifold provision for one descrip- 
tion of risk, a picture is presented to us of the times in 
which the policy had its beginning, of the special 
dangers to hfe and property affecting those who went 
down to the sea in ships and occupied their business in 
great waters. The natural dangers mentioned in this 
paragraph are two only, seas and fire ; to which may be 
added the third, of mixed character, the necessary but 
voluntary sacrifice of property called Jettison ; and the 
framers of the policy expend their ingenuity and care 
against dangers arising from violence, not of the elements, 
but of mankind ; whereas it might have been supposed 
that in a document where many things are expressed in 
few words, it would have been sufficient to cover acts of 
public and private depredation by a couple of words — 
enemies and thieves. 

I remove from the text, in the form of an Appendix, a 
note to this passage, giving some account of that com- 
mencement of maritime commerce between Italy — and, 
through her, with the East — and this country, by means of 
the httle Venetian fleet, mercantile in intention, but partly 
belligerent by necessity, known as the Flanders Galleys, 
which formed so important a bond in connecting England 
with her continental cotemporaries, with the coast of 
Africa, and with the shores and islands of Asia. In 
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giving this condensed view, I am greatly indebted to Mr. 
Ba,wdon Brown’s important and valuable ‘Calendar of 
Venetian and other Italian State Papers relating to Eng- 
land’ (vol. i. 1864). It affords not only an interesting 
insight into European trade in the fourteenth and fifteenth 
centuries, but also serves to explain the greatness and 
frequency of those dangers, arising from human agency, 
which interfered with the young beginnings of commercial 
navigation, and claimed so large a proportion of the sea 
perils provided against in the policy of Marine Insurance. 
On comparing that list with the sketch given in this note 
the Lombardic origin of the present policy will find con- 
firmation, and a rough guess may be hazarded at the date 
of its first conception.® 

^ After the catalogue of risks thus particularised, comes 
a sweeping immunity to the assured of ‘ aU other perils, 
losses, and misfortunes,’ &c. &c. ; so that if practice and 
case-law had not subsequently placed some limits, it is 
difficult to see where an rmderwriter’s liability would 
cease, or what kind of contingency could have been 
excluded from his contract : — 

And in case of any loss or misfortune, it shall be lawful to 
the assured, their factors, servants, and assigns, to sue, labour, 
and travel for, in, and about the defence, safeguard, 
and recovery of the said goods and merchandizes and Labour 
ship, &c., or any part thereof, without prejudice to 
this Insurance ; to the chaiges whereof we the assurers will 
contribute each one according to the rate and quantitv of his 
sum herein assured. 


® Appendix. 
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Great and many have been the attempts in the interests 
of the assured to expand this clause in a very comprehen- 
sive manner, and to give it a meaning not dreamed of by 
the compilers of the policy. But a candid and careful 
reader will not have diflSiculty in apprehending the inten- 
tion of the words, which make two very equitable 
provisions ; the first that the rights of the assured under 
the policy (abandonment, for example) shall not be 
adversely afiected by any steps he takes or causes to be 
taken for defending, saving or recovering the mterest 
insured when endangered or apparently lost. His efforts 
to prevent or lessen the ultimate loss shall not be turned 
against himself ; for to do so is to act unwisely as well as 
unjustifiably, and leads to the result of a selfish indiffer- 
ence and inaction on the part of the assured, who jg 
taught by experience to avoid any salutary exertions 
wliich, being made, may defeat his proper claim. The 
second part of the clause contracts that so far from such 
endeavours being misused against the assured, the under- 
writers will contribute towards the expenses incm’red in 
making them. 

Some of the most modern Insurance Companies have 
introduced into their policies a very satisfactory and 
equitable clause, to the effect that ‘ no steps taken by the 
assured or the insurers for the preservation of the pro- 
perty insured shall be deemed or construed to be a waiver 
or an acceptance of an abandonment.’ This removes a 
restraint from both parties which has often acted and does 
still act, when the clause does not exist, very injuriously in 
the case of property wrecked, involved and imperilled. 
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Other uses have, however, been made and attempted to 
be made of this danse in the Lloyd’s policy, as has been 
already mentioned ; and conspicuously in the case of ‘ the 
Bombay ’ and Booth v. Gair, the ‘ sue and labour ’ clause 
was worked very hard to cover transhipping expenses, but 
unsuccessfully. In Kidstone v. Empire Marine Insu- 
rance Company (Common Pleas, May 1866 ; Exchequer 
Chamber, Feb. 1867) its full but legitimate value was 
allowed to prevail. 

And it is agreed by ns the insurers that this writing or policy 
of assurance shall be of as much force and effect as Conflrmatioii 
the surest writing or policy of assurance heretofore Clause 
made in Lomhard Street, or uj the Royal Exchange, or else- 
where in London. 

These words form a general guarantee of good faith 
on the part of the underwriters ; and they point out the 
two special places where Insurances had been accustomed 
to be made. The expression ‘ heretofore ’ does not 
necessarily imply a perfect-past; it may, and probably 
does here, mean a continuance, as if it had been written 
‘ heretofore and still made,’'&c. 

And so we the assurers are contented, and do hereby promise 
and bind ourselves each one for his own part, our 
heirs, executors, and goods, to the assured, their Clause 
executors, administratois, and assigns, for the tiue performance 
of the premises. 

It is an essential feature of a fagot-policy like that of 
Lloyd’s, where one document of contract is signed by 
several contractors or underwriters, that though they 
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unite in signing the instrument, theirs is a mere juxta- 
position of names, and there is no solidarity, no common 
responsibility between them. This fact is of the highest 
importance to observe. It is one which the law fuUy 
upholds. Each insurer contracts with the assured for 
himself alone, and makes his own estate liable for the 
contingent debt he incurs. For convenience sake, under- 
writers often group themselves in one, or are so grouped, 
upon a presumption that their interests are similar though 
individual ; and they frequently act together, or agree to 
leave their common question in the hands of one of their 
number for settlement: yet every underwriter has the 
right to decide for himself ; and one is not bound by the 
action, the concession, or the resistance of another. By 
the procedure of Common Law, in bringing an action oq, 
a fagot-policy, it would be necessary to serve a writ on 
every underwriter : but it is nearly always deemed suffi- 
cient for trying the rights of the assured, to bring the 
action against one underwriter only on the policy, gene- 
rally the first name, and the result is accepted by the 
rest, who contribute rateably to the costs incurred. 

An Insiuance Company, though internally composed 
of many proprietors, among whom solidarity does exist, 
is externally a unit, and for all purposes of claims, actions, 
or suits is an individual underwriter. Proceedings in 
law are brought against its chairman, or one or more of 
its directors, or its registered officer ; or, in the case of 
the two chartered companies, by name, against ‘The 
London Assurance ’ or ‘ The Eoyal Exchange Assurance,’ 
as bodies corporate. 
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Mutual Insurance clubs are externally and for some 
purposes taken as individual bodies, and tbeir proceedings 
are managed by a committee and a secretary, or manager, 
the whole controlled by a general meeting ; but internally 
they are not partnerships as Insurance Companies are ; 
but each member has a right of action against the others, 
which partners could not have. In an action against a 
club, a writ would be served against each member ; but 
usually, as in the case of the more casual association of 
underwriters on a Lloyd’s or other fagot-policy, it suffices 
to bring the action against one member of the club, the 
decision being accepted by the rest. 

When a private underwriter, being one member of a 
firm, subscribes policies, he cloes it in a single name, and 
is individually responsible, even when the whole firm par- 
ticipate in the arrangement, and it is known by those 
concerned that this is the case. But an Insurance Com- 
pany, though treated as an individual in respect of its 
collective acts, disintegrates, so to speak, when the 
company becomes insolvent, and a creditor on a policy 
can select any partner or shareholder against whom to 
prefer his claim. It was formerly thought and held that 
Insurance Companies were not subjects for limitation of 
liability,” in spite of strenuous denial expressed in the 
pohcies of certain of them that the company would be 
hable for more than its subscribed capital, or individual 
members liable for more than their subscription. Limited 
Lability is now conceded to companies carrying on the 
business of Insurance, and several of the more modern of 
these associations add ‘ limited ’ to their title. It may be 
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remarked that, as a general rule, Insurance offices are tena- 
cious of life ; and that though in their early course they 
pass through certain trials and dangers, they are not 
easily killed or wrecked ; and the number of Insurance 
Companies of life, fire, or marine, which have produced 
ultimate loss to policy-holders is very small indeed. 
When there have been sufferers, they have been amongst 
the proprietors. 

Confessing ourselves paid the consideration due unto us for 
The Keeoipt I'his Assurance, by the assured at 

Clause. and after the rate of 

The condition precedent of the payment of the pre- 
miums to the validity of an Insurance has already been 
remarked upon ; and that herein our theory of the system 
differs somewhat from that of France ; for there a mutual 
duty is claimed, involving the right of set-off by the 
underwriter, in case of loss, of the premium unpaid. 
Familiar as the word premium is to the lips of aU persons 
concerned with Insurances, and famihar as most suppose 
themselves to be with the short document called the 
policy, it has probably struck very few indeed that the 
wof d premium never occurs once in the policy. Little, 
tlmrefore, is to be built upon that mere expression. 
* Consideration ’ is the word used ; and this price or con- 
sideration is confessed by the underwriter when he signs 
the policy to be paid him ; and is stated by him, in ex- 
planation, to be due for the writing of Insurance which 
he executes and issues. Both parties are dealing with 
the future, or with a past equally unknown ; but the 
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present bargain is paid for on the spot when the docu- 
ment which engages the imderwriter is signed. 

That this confession of prompt payment is a fiction in 
the generality of cases, and that various and complicated 
questions arise as the consequence of that fiction, will be 
shown in a subsequent chapter. 

In witness whereof, we the assurers have sub- ne Confir- 
scrihed our names and sums assured in . 


The manner of executing a policy has already been 
described ; but in Liverpool, where there are circles of 
imderwriters acting by one broker, the plan has been 
introduced of printing his constituents’ names in the 
margin, and making one signature of the underwriting 
broker or agent suflG^ce for all. 


\ y'K.B. — Corn, fish, salt, fruit, flour, and seed are warranted 

str^jodedLi 


|tfree' from average, unless general or the ship be 
'^ugar, tobacco, hemp, flax, hides, and skins are war- 


The War-/ 

rantyorMy 

moraadu^ 


. hinted free from average, under five pounds per cent.^ 
and all other goods, also the ship and freight are 
warranted free from average, under three pounds per cent. 
unless general or the ship be stranded. 


The important, though technical, paragraph given 
above, and called the Warranty, is apparently of later 
date than the rest of the policy. It is a limitation by 
name of certain interests, which being from their nature 
more susceptible of injury than other merchandise, are 
excluded byname from forming claims against the under- 
writer, except where they are totally lost, or are contri- 
butaries to general average. The Lloyd’s policy names 
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six substances which are thus excluded ; and afterwards 
six others which are not entirely deprived of a remedy 
against the underwriter in case of their being damaged, but 
exclude it in some proportion, found by experience of their 
susceptibility to external injury more than other goods, 
or their liability to waste, decay, heat, &c., from their 
own natural qualities ; but which demand for the under- 
writer’s protection that he should be free from claims for 
the minor damages arising to such goods, and only liable 
for loss or injury to them when it arrives at the extent 
of 5 per cent , i. e. a twentieth part of their value. 
The warranty then continues, that all goods, the six 
species previously named excepted, and also ships and 
freight, have in like manner a limit, viz. 3 jier cent., 
established on their value, below which injury and loss, 
though arising from sea-perils, are not claimable from 
the underwritei's. General Average — the contribution to 
sacrifices or expenses made for the general benefit when 
the associated interests are imperilled by fortunes of the 
sea — is not subject to this test or limit, but is claimable on 
a policy, however small in amount. Besides general 
average, this warranty makes one other remarkable dis- 
tinction — that in favour of the stranding of the vessel. 
If a ship on any part of her voyage accidentally comes 
to the ground and stays there, or even stops upon some 
wreck or other substance which has itself become fixed 
on the ground, the test of percentage in the warranty is 
destroyed, whether for merchandise, ships, freight, or 
other interest ; and the damage, however small, accruing 
to the thing itself is exigible of the underwriter. And 
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this is so by virtue of the act of stranding, whicli de- 
stroys and abolishes the warranty with its several condi- 
tions ; and removing it altogether from the contract, 
admits against the underwriter all sea-damages to the 
interest insured, previous to the stranding as well as sub- 
sequent to it ; damages also which were not consequential 
to the stranding, but such as might even be demonstrated 
to have happened quite independently. 

The marked distinction in favour of stranding seems to 
have been introduced on account of the notoriety of such 
an accident, separating it from less defined or unknown 
causes of damage; rendering it highly probable that 
damage to ship or merchandise would be the result from 
the event of striking and remaining on rocks or sands or 
the shore. 

The catalogue of exempted or partially exempted 
articles called the Warranty or Memorandum has been 
frequently varied or modified. As new productions have 
been added to commerce, and a greater experience has 
been obtained of those previously known. Insurance 
Companies h-ave taken their own view of the risk attach- 
ing to merchandise, and whilst adopting the Lloyd’s Memo- 
randum for their basis, have rearranged it to their own 
satisfaction. One company adds saltpetre in the hst of 
goods free from average, another introduces rice in the 
number of those made free under 5 per cent., a third 
classes jute (a fibre only imported in late years) with 
hemp and flax. Indian offices exclude altogether from 
particular-average metals and liquids, and, in general, 
raise the scale of exclusion from average. Different 

L 
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insurers take their own view; and when they use the 
Lloyd’s policy, make specific variations from the esta- 
bhshed memorandum in writing. Such arrangements 
between the assured and insurer in this part of the 
policy resolve themselves into questions of premium. 

The subscriptions of the underwriters follow the printed 
warranty, except when the space immediately below it is 
occupied by explanations or farther conditions ; in which 
case the insurers’ signatures are postponed to those 
written clauses, and complete the document. 

Such IS the common or Lloyd’s policy — an instrument 
which has had an important part in the commerce of th*e 
world, and especially of our own country. Where it is 
not used in the British emjiire and dependencies in its 
pure form, it generally forms the basis of the Insurance 
contract. Most mutual Marine Insurance Associations 
avail themselves of it, either as the groundwork of their 
reciprocal agreement, adding to it a schedule or a book 
of special rules, or on account of the stamp-duty, pur- 
chasing stamped policies as a convenient method of pay- 
ment of the duty. There ai’e, however, mutual clubs 
which dispense altogether with the Lloyd’s pohcy. 

If we compare tins mstrument vrith the policies of 
foreign countries, we are struck by the contrast it presents 
to them. 'JChey are modern compositions, conceived by 
Foreign Poll- luodem thought, and couched in the language 
of the present day. They miss the brevity of 
the document we have been considering, but it may be 
urged they are more exact and perspicuous. We look 
upon our own as a curious and venerable institution, one 
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wMch our conservative character •would be sony to dis- 
card. It is like some antique vessel drawn up from the sea, 
■with which its keel has long been conversant, strangely 
encrusted "with barnacles and other marine growths over 
all its surfece, an incrustation we cannot conveniently 
disturb; and though beside the trim and commodious 
forms of modem shipbuilding it looks a quaint ana- 
chronism, we preserve it as a relic of the past, and in 
gratitude for its former usefulness. The policy largely 
in use in Paris may be taken as a representative of the 
continental form. It is highly organic, methodical, and 
dhtaded. It arranges in twenty-nine Articles the terms 
and provisions of the contract undertaken by the msurer. 
It endeavoius to define by name each specific risk of the 
underwriter, and to state the excepted cases and positions 
exhaustively. Were not the document so long as it is, 
a study of its minute provisions arranged m neat for- 
mula which have a scientific exactness, could leave little 
doubt in the mind of the assured as to the protection 
afforded him by his Insurance on aU possible occasions. 
But to master completely an instrument so protracted and 
filled with particulars, requires careful and frequent 
readmg and a retentive memory. The fist of goods m 
the table of ^franchises ’ contams more tlian one hundred 
aij^ ten articles of commerce. 

Upon a policy so exphcit as to the duties and rights 
of the parties concerned, and so minutely specific in 
details, few questions of constmction are likely to arise ; 
and when it has occasion to refer to the Prench Com- 
mercial Code, it claims direction from a body of laws 
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having a similar regular orgardsation, and expressed in 
■vvell-understood modern language. It is to the credit of 
France, that in her law and in her science clear thoughts 
are expressed m clear words, however much her pub- 
licists and diplomatists may adopt a cloudy inflation of 
style, and use expressions which contain a double en- 
tendre, making speech a method to conceal thought. 

In an Appendix I give a translation of the Paris policy, 
and only here point out a few remarkable passages in it, 
wherein it differs from our own instrument. 

In Article 13, the danger in case of abandonment of 
the assured prejudicing his rights of renunciation by any 
beneficial acts which he maj/- take about the property, is 
foreseen and provided for ; and a duty is placed on the 
abandoner ‘ to watch over the safety and preservation of 
the objects insured,’ without in any way prejudicing his 
rights. 

The word stranding, a word so difficult to hold to any 
definition, and which is so often a bone of contention 
with us, receives an elucidation in the French policy by 
the addition of the expression with violence. There are 
a great many occasions where the decision as to legal 
stranding could be arrived at in cases where vessels have 
grounded, if the feature of violence was always to be 
considered. , 

In the table of articles on which claims for damage 
are excepted or limited to certain proportions, corre- 
sponding with the memorandum or warranty in the 
Lloyd’s pohcy, a distinction is seen in the Paris instru- 
ment. Whereas by our system all sea-damage of the 
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article insured is paid if the ratio of damage exceeds- 
the warranted 3 or 5 per cent, the Insurance effected 
in Paris pays only the excess of 3, 5, 10, or 15 per cent, 
of the value insured. This arrangement is called the 
Franchise. In cases of collision, and of ‘ stranding with 
violence,’ the articles otherwise totally excluded from 
claims for damage are subject to average to the extent 
of the excess of 15 per cent, of their value. Par- 
ticular averages on goods in the sense of special charges 
consequent on sea-perils, are also subject to a deduction 
of 1 per cent, on the insured value. Thus the clauses, 
Fos. 19, 20, and 21, in the Paris policy, contrast un- 
favourably with the more liberal warranties of Lloyd’s. 
We make no deduction in those expenses falling specially 
on the thing insured, also called particular average. 

By Article 20, an underwriter’s liability on the policy 
is absolutely limited to the sum he subscribes. ‘ He can 
never be accountable for more.’ An English under- 
writer by an accumulation of claims may become liable 
for a far larger sum than the amount of his subscription. 

Article 23 is explicit and very important. It contracts 
that the regulation of claims for general and for particular 
averages, whenever they may arise, shall be made accord- 
ing to the laws and usages of Prance. The principle o 
interpreting the policy-contract, therefore, is clearly 
■ defined to be on that of jus loci contracths. This prin- 
ciple seems very reasonable. It has been deviated from 
in England, both by special clause and by silent 
allowance. What was first yielded as an additional pri- 
vilege to the assured, and was considered in the premium. 
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is now often claimed as a right, even where no additional 
consideration has been given to the underwriter. The 
reasons for construing a contract by the law and customs 
of the place where the contract is made, have always ap- 
peared to me stronger than for allowing its interpretation 
by the codes or tribunals of any country where a ship 
may find its way— Spanish or Euss, Hottentot or Poly- 
nesian. The French in this matter take a more dignified 
view of their legal institutions than ourselves. 

Article 25 gives the right of set-ofi'by an underwriter, 
in paying a loss or average, of unpaid premium. It 
does not appear to authorise a general set-off of all 
premiums due by the assured to the underwriter, but of 
the particular consideration^ for the Insurance on which 
the claim arises. The Insurance contract in France is 
‘ Synallagmatique ’ and ‘ Consensual’ to use the expres- 
sion of M. Beddaride ; it includes mutual duties — duties 
which may be subsequently performed. Our theory is, 
that the payment of premium is necessary to the existence 
of the Insurance — a condition precedent — and that after- 
wards the assured oives no duty to the underwiiter ; but • 
in the French system mutual duties subsist between the 
two parties to the contract. A postponement of the as- 
sured’s payment of premium does not invahdate the 
policy, and in case of claim on the underwriter it may 
be made a matter of set-off. 

Various particular stipulations are written in the Paris 
policy at the conclusion of the printed form ; and equally 
minute provisions are introduced for special contingencies 
affecting the particular interest or voyage forming the 
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subject of the Insurance. One such provision is, that 
touching at ports not foreseen at the commencement of 
the voyage is condoned or permitted upon payment of 
one-quarter per cent, additional premium for each of 
such voluntary calls or touchings at ports. In England, 
there being no such general arrangement, a volxmtary 
entrance into a port not specified — i.e. not a necessitated 
going into port, on accoimt of accidents or for the general 
safety, but by the captain’s choice, for purposes of trade, 
&c. — ^vacates the policy, by reason of the deviation from 
the voyage insured, at the moment of deviation. 

An important concession is made to the French under- 
writers in Article 27. It is. the power given them to 
concur in, to reject, and to choose the master or captain 
of the ship insured by them. ‘ He may be accepted or 
not accepted, or another may be substituted.’ When we 
remember how much of safety and success in a voyage 
depends upon the knowledge, power, and character of the 
person in command of the ship, how aU the results of 
his errors and misdoings fall upon the insurers, it must 
strike most persons as wonderful that the underwriters 
should have no voice or veto in the appointment of the 
master to whom so much is confided which eventually 
affects themselves It is true that the captain’s name 
generally, or at least often, forms part of the particulars 
inserted in the slip ; and an underwriter having a pre- 
judice against the name of a shipmaster may refuse to 
insure the risk on account of the captain ; but such a 
decision is, in practice, of rare occurrence. Some of the 
mutual ship Insurance associations, seeing the high im- 
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portauce attaching to the master, introduce in their rules 
a power to dismiss a bad master and to reward a meri- 
torious one. Underwriters on the common or Lloyd’s 
policy have no such power ; and indeed so httle remedy 
have they in this respect, that after the place in the 
policy where the captain’s name is inserted, follow the 
printed words, ‘ or whosoever else shall go for master 
in the said ship.’ 

The French pohcy, it has been observed, has the 
appeai’ance of a very modern or a very modernised instru- 
ment ; yet there lingers in one of its clauses. Article 29, 
a relic of an earlier state of things in France. That 
{U'ticle makes the Insurance valid retrospectively, like 
our own, ‘ on good or bad intelligence ’ — eqmvalent to our 
own form of ‘ lost or not lost ; ’ and after declaring tha^ 
the document shall be ‘ executed freely and in good 
faith,’ concludes by both parties ‘ renouncing the league- 
and-a-lialf per hour.’ This expression points to the time 
when the legal measure at which news travelled was one 
league and a half in an hour, about four miles and a half. 
This is a rate which before the introduction of railroads 
was much exceeded by estafettes, and was probably more 
than equalled by the malleposts and regular diligences.. 
But the law had to draw a hue, in the best way it could, 
that should meet the genorahty of suitors’ cases ; and that 
line was not too stringent for even a century ago. We 
have in English law some rules of time, in obscure cases, 
made with the same easy hand. Whether the assured or 
the underwriter had received inteUigence ‘ bonnes ou 
mauvaises nouvelles’ afiectiug the subject insured or 
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proposed to be insured was to be subjected to the rule 
of the old rate of travel ; viz. a league and a half per 
hour. Accelerated modes of conveying information by 
steam-ships, rail, and telegram certainly made the re- 
nunciation contained in Article 29 reasonable and 
necessary. 

Eeviewiag shortly what has been said in this chapter 
we have seen that the Lloyd’s policy deserves attention 
on several accounts, that its name as well as Summaiy. 
its origin is uncertain, but that it was probably introduced 
by those traders from the Italian cities and republics 
known in England under the general name of Lombards, 
who came hither as early at least as the commencement 
of the thirteenth century. They had united in their own 
country the patncian order with the vocation of useful 
commerce ; in their hands trade became a glorious as 
well as a necessary vocation. They sent envoys to the 
Great Khan and to Pekin ; they built chains of fortresses 
to protect and give shelter to their merchants and carriers 
as their trade orientated, passing through regions of 
desolation, of enemies and of barbarity ; they sent to sea a 
fleet which bore the products not only of Italy, but of the 
Levant and India, into the Northern seas, leaving them at 
the doors of Britain, France, and the Netherlands ; they 
instituted the order of Consuls in foreign places ; showed 
the value of money, and the marketable price of its use ; 
and they probably brought to London the ingenious 
instrument which is the subject of this chapter ; and in 
the Merchants’ Walk at Lombard Street signed policies 
of Insurance, which contributed as greatly as any other 
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aid to tlie enormous after-growth of our maritime 
commerce. But in whatever age or country the policy 
was invented, the system of Insurance found congenial 
ground in England, and was practised with success and 
with integrity. Probably it was pursued in London only, 
which has always remained the great centre and mart of 
Insurance. 

Passing to the form of the instrument itself, we found 
the policy stiff and archaic, not very well adapted to our 
present wants, but still retaining its place in commerce 
unchanged, partly from our conservative tendencies, 
and partly as being the vehicle of so much case-law, and 
the battle-field of so much discussion. We saw that 
though the unchanged Lloyd’s pohcy is stiU in very large 
use, various modern Insurance Companies have modified 
it and adapted it to their own views ; and that mutual 
associations for iiismung shipping, though they generally 
adopt the common form, attach to it a schedule or book 
of rules and regulations, distinctive of their own engage- 
ments, and in various places overriding the provisions of 
the Lloyd’s policy. 

It was nest pointed out that though every clause of 
the policy has been subjected to litigation and made the 
basis of legal decisions, yet the instrument has also a 
more popular use, and in which custom is the exponent 
of its intention ; and that in dealing with a policy accord- 
ing to practice among ship-owners and merchants, a 
different result will sometimes be gained from that which 
would be derived by litigating it. The policy itself was 
then set out at length, and its clauses were considered 
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seriatim, comparing them from time to time with those 
changes and modifications which have been made in the 
policies of modern companies and in the rules of Insu- 
rance Clubs. The distinction between valued and open 
or unvalued policies was shown, and that the value 
agreed upon in a contract for insuring a specific interest, 
though binding between the underwriter and the assured, 
does not concern other parties outside the policy. A 
value given for contribution to general average, for 
instance, must be an actual value on a given day, and 
may be greater or less than the declared value of the 
interest in the policy. The somewhat difficult subject of 

the true value of a ship for Insurance was touched on, 

♦ 

and some ambiguity in the manner of filling up a policy 
as to valuation of the interest was pointed out. 

The risks or perils which the underwriters undertake, 
and which are enumerated in the policy, were shown to 
comprise as large a proportion as three-fourths of dangers 
arising from the violence and voluntary acts of men ; and 
it is rather curious to remark, that of the remaining one- 
fourth of the list, two perils only of those mentioned are 
purely dangers of the elements. This striking circum- 
stance was considered as indicating the unsettled state of 
Europe at the time when the list of dangers in the policy 
was drawn up ; when few police regulations had made 
the sea a mare clausum as to violence, robbery, and 
private warfare ; and it was suggested that a consideration 
of this characteristic of the policy might give a clue to 
the date of its invention, or of the adoption of its present 
form. To assist such inferences, a valuable note is 
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added on the state of maritime commerce in Europe in 
the fourteenth and fifteenth centuries, the age when most 
probably the policy had its birth. The perfect inde- 
pendence of each other among all the individual under- 
writers who sign a policy was stated, their separate 
liabihty or non-sohdarity. While the fortuitous asso- 
ciation of several insurers subscribing one document 
produces no legal joint responsibility, there remains 
their equal and similar responsibility, and a practical 
community of interest, and a useful etiquette that the 
underwriter first signing the policy shall, pro hac vice, 
have a sort of leadership, entailing on him some of a 
leader’s duties to those who follow him with their signa- 
tures. 

With respect to Assurance Companies, it was shown th^ 
though amongst the constituents of such a society there is a 
joint liability, yet with regard to the assured, the whole of 
the persons associated under the company’s title form but 
a unit, and an Insurance Society signs as an individual, 
in the same way as an underwriter. Mutual shipping 
Insurance associations are not companies. Each member 
has a right of action against all the rest, except the rules 
of the club specially provide some other machinery for 
the adjustment of claims and questions. 

That list or memorandum of articles excepted or 
placed on different terms from other interests, called 
especially the Warranty, and standmg immediately above 
the underwriters’ signatures, was only slightly touched on, 
because it will be recurred to in a subsequent chapter. 
A brief comparison was made between the common or 
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Lloyd’s policy aoad the policies of foreign countries, and 
particularly with that largely in use in Paris, a translation 
of which is appended, and some advantages which it has 
over our own instrument were pointed out ; at the same 
time it was shown that the French policy contains some 
clauses which, upon the same comparison, are unfevour- 
able to the assured; and that the possible indemnity 
which Insurance in France TviH afford in extreme cases 
is not so large as is given in this country. 
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CHAPTEK V. 

TEE POLICY— WARRANTIES. 

A Wareantt is a statement of fact, or an undertaking by^ 
the assui'ed that a certain thing shall be done or omitted, 
written or printed in the policy, becoming thence a part 
of the terms on which the Insurance is granted; and 
such a condition to the underwriters’ liabihty, that if it 
be broken or not complied with, the policy itself is 
vacated, and the insurer is liberated,i^ Generally speaking, 
the thing warranted is one necessary to be known o^ 
considered by the underwriter — one, the non-compliance 
with which enhances liis risk ; but this is not always so ; 
and a thing or act though indifferent, yet if warranted, 
must be, or be performed or omitted, or the policy will 
be voided. Thus if a ship be warranted to have on 
board three chains and anchors, and she, in fact, have but 
two ; or that she is British-built, and she is really Colonial; 
or that she sail on or before the 1st of August, and she 
does not sail tiU the 3rd ; or that goods are packed in 
tin, and it prove that they are packed in canvas ; — all the 
above breaches of a warranty discharge the underwriter 
from his engagement to pay a loss or damage, even though 
the loss or damage is traceable to causes not proceeding 
from such non-comphance with the warranty, or can be 
shown to be quite independent of that breach. 
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A Warranty differs from a Eepresentation in its being 
written, and. forming part of the substance of the con- 
tract, and from the fatal consequences of its breach or 
non-performance upon the pohcy. A representation, we 
have seen, is a statement made before the consummation 
of the contract : it affects the underwriter’s decision as 
to taking or dechning the proposed insurance and in 
■fixing the rate of premium ; and even if mcorrect in fact, 
yet if the fact be immaterial, it need not annul the after 
contract. If, however, a misrepresentation or conceal- 
ment be fraudulent or malicious, it does vacate the policy 
ab initio.'' A. warranty, on the other hand, must be strictly 
and literally complied with ; no license is allowed to it, 
nor can the immateriality of its breach be pleaded A 
great deal of the printed form of the policy, and nearly all 
that IS added to the form in ■writing, is of the nature of 
warranties. The printing and the writing form together 
the terms of mutual agreement between the assured 
and the insurer. An under^writer agrees to pay a loss 
occurring under that certain state of things, havmg 
regard to the warrants and conditions inscribed in the 
contract ; but as he cannot afterwards add new warranties 
for his own protection, so he will not be responsible for a 
loss, if the warranted conditions be altered, broken, or 
unperformed. 

As a warranty limits and curtails the hability of ^ 
underwriter, so the warranty itself is contracted and 
modified by exceptions and conditions. Thus, ‘ the ship 
warranted free from particular average, unless stranded 
or ‘ sugar free from particular average, unless the ship be 



160 


A MANUAL OF MAFINF INSURANCE. 


stranded, sunk, or burnt.’ Warranties are commonly in 
favour of the underwriter ; but the benefit he derives 
becomes efficiently shared with the assured who inserts 
them in the policy, the latter person receiving a benefit 
in the reduced premium consequent on the limitation of 
risk. 

So far the definition of a warranty and its distinction 
Implied ^ representation are clear. But now 

Warranties, comes in a principle which, acting under 

the same name, tends to impair the definition which has 
been made, and to throw doubt on the distinction which 
has just been drawn — ^this is the implied or unwritten 
warranty. 

It is a common fate with scientific definitions that after 
a time they lose their distinctness and value by additions, 
exceptional cases, improvements, change in language, 
new lights, and by dicta which, having been uttered with 
more or less of authority, cannot afterwards be ignored or 
got rid of. We have before us a strong example of this 
It has become to be said and admitted that there are 
implied miranties ;__that is, warra nties which,, m .fact, are 
not made an d ar e not wnten, jeering thus jrpgi the 
essential no^n_of a warranty, which Js that of .a positive 
declaration made jn^ymting. An unexpressed warranty 
IS a contradiction in terms, as strong and of the same kind 
as if we were to talk of an invisible phenomenon, or a 
whispered shout. 

It is also said that unwritten or implied warranties 
arise out of the very nature of the Insurance contract 
itself. But there would be great difficulty in finding our 
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way without further guidance as to what are the warran- 
ties which do so arise. The unassisted judgment would 
not, for instance, discover that on a voyage-policy on a 
ship there is an implied warranty of seaworthiness but 
that on a time-policy on ship there is no such warranty. 
And that the two policies thus differing in so important a 
point might each be effected on the same vessel, starting 
on a voyage from a port where the underwriters on the 
two policies reside, and taking their commencement at the 
same point of time. 

Nor could it be known that the plea of unworthiness 
which may be pleaded in the case of a ship, i.e. her un- 
fitness to proceed on an intended voyage, will not be 
allowed in respect of cargo to be carried in a ship, 
although there may be about the goods themselves an 
unfitness for the voyage intended — a source of danger to 
themselves or to the ship and other interests. Yet this 
was expressly laid down in the recent case of Koehel v. 
Saunders ; and Justice Willes remarked that, apart from 
the novdty of the plea, it was unadvisable, because it 
sought to create a new impbed warranty. 

But however inconvenient may be the confusion of 
ideas produced by calling things by wrong names, the 
fact remains that there are in the law of Insurance two 
species of warranty, the written and the implied. By the 
latter is meant, that in the absence of a written condition 
or warranty, there are some things and some d uties owing 
to the underwriter which th e general nature of the Insu - 
rance contract, and the more gen era l constraint of common 
right and good faith render necessary, and which thus 
^ M 
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become conditions precedent to the assured’s claim upon 
bis policy, if not to the validity of the Insurance itself. 
What these are can only safely be gathered from decided 
cases ; and in the most material of them, that of the 
implied seaworthiness of a sliip, it has been shown that 
there is such a large exception in respect of policies 
effected on vessels for time, that it would be very dan- 
gerous to assert any precise rule on the subject. 

Under the enlarged meaning of the term a Warranty is, 
then, a reservation from, or limitation to, the general design 
and extent of the policy. And its nature is such that if 
there be an infraction of a positive warranty, as that a ship 
shall sail on or before a stated day ; or of a negative one, 
as that she shall not carry a deck cargo ; or that the re- 
lieving condition to a warranty cannot be proved (as that 
the underwriter is not liable m certain cases ‘ except the 
ship be stranded ’) ; or the infraction of an implied war- 
ranty (as that the ship, at the commencement of a risk on 
a voyage-policy, shall be seaworthy), then the underwriter 
is liberated from his liabihty, either entirely and ah initio, 
or in respect of the more limited ground covered by 
the warranty. As an instance of the latter, Where goods 
are insured ‘ free from particular average, unless the ship 
be stranded,’ the underwriter is freed from claim for 
damage to the goods if there have been no stranding, but 
is still liable if they be lost totally. 

Warranties are nearly always in favour of the under- 
writer, as the terms and conditions printed and written 
in the policy are for the benefit of the assured : the 
former restrict the underwriter’s liability, the latter define 



IMPLIED SEAWOETEINES8. 


163 


that liability and bind him. to it. But practically, the 
benefits, if they are so to be called, are shared between 
the two parties to the contract ; since every admission or 
limitation to the insurer’s liability finds its way into the 
price or consideration paid by the assured, and thus 
becomes a question of premium. 

We will now consider, in the first place, the implied 
warranties affecting a policy of Insurance. Writers do 
not pretend that of such there are more than three cases : 
viz. that a ship shall at the commencement of a voyage 
policy be seaworthy ; that she shall not deviate from the 
insured voyage ; and that she shall carry proper papers. 

It is highly reasonable that not only the utmost good 
mth should prevail where a contract is entered ofSea- 
into, but also that the subject-matter of the 
contract should be fit in the sense in which fitness applies 
to the particular contract. A ship must be fit for, and 
capable of, the purposes designed for her. She must be 
able to live at sea, to sail with safety — ^as far as that 
abfiity and that safety depend upon her own condition, 
loading, manning, &c. If, however, she have inherent 
defects and weaknesses, or is so loaded or manned as to 
be unseaworthy at the commencement of the insured 
voyage — i.e. in an unfit state to undertake that parti- 
cular voyage with safety — then she is also an unfit subject 
for insurance ; and though having the outward semblance 
of a ship, may be said to be, in language more than once 
used by our judges in another case, ‘a congeries of planks 
and materials, but not a ship.’ Other contracts suppose 
that the subject-matter of the contract, whether persons 
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or things, should be fit for and capable of the objects of 
such contract ; and this though the words of the contract 
are silent as to fitness. Thus the marriage contract sup- 
poses and takes for granted that the persons united arc 
of different sexes and physically qualified for marriage, 
otherwise it is no marriage ; and the civil court, whose 
relief is sought in case of natural disqualification, has 
only, on proof thereof being afforded, to give a declara- 
tive sentence of nullity. In this case, however, nothing 
is said about implied warranty. The very nature of the 
contract supposes the fitness of the subjects, who are at 
the same time its objects. In Insurance, also, the fitness 
of the object is presupposed (though with one important 
exception), but the natural right is shaped into the 
formula of an ‘implied warranty.’ Thus, in Small y. 
Gibson, it was said that a warranty was implied from the 
very nature of the^cdntr^t, which resS^bh tEe"suppos^on 
that its basis is~tEe~seawdrlhTness’ of the vessel at that 
time.® An ‘ imphed warranty,’ then, may be looked upon 
as a figure of speech expressive of a natural right, grown 
into a sort of substance by being repeated and accepted 
legally as a reality. 

The implied seaworthiness of a ship, as the condition 
precedent for a recovery on a policy of Insurance for loss, 

® In seeking for analogies of this doctrine applied to other 
subjects than shipping, we may instance the late case of Jones 
v. Page (1867), where damages arose in consequence of the 
wheel of a hired omnibus coming off ; and the court, in banco, 
held that there was an implied warranty of fitness by the person 
who let the vehicle. 
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extends also to the Insurances on merchandise carried by 
the vessel, although the shippers are ignorant of her con- 
dition, and in case of accident or damage, giving ground 
for a claim on their policy, are innocent parties. The 
unseaworthiness of the ship, as a breach of the condition 
precedent, taints the contract of the underwriters on 
goods, as it does on the ship itself. As regai’ds the goods, 
a warranty of seaworthiness on them is not inferred ; and, 
as has been mentioned above, the underwriters on goods 
caimot plead their unseaworthiness at time of shipment. 

What, then, is that seaworthiness of a ship which is so 
implied at the commencement of the risk on a policy- 
voyage ? What is the extent of obligation which a ship- 
owner impliedly lays himself under to Ms underwriters 
when they sign such a policy ? It is a reasonable obli- 
gation, circumscribed by certain limits both of condition 
and time. The vessel insured must be tight, staunch, and 
properly found, equipped and manned for the voyage she 
is about to commence. She must be in a fit state, as was 
said m Dixon v. Sadler, as to repairs, equipment, and 
crew, and in all other respects, to encounter the ordinary 
perils of the voyage insured. ‘ To be seaworthy, is now 
used,’ says Lord Campbell, ‘ and understood to state, that 
the ship is in a condition in all respects to render her 
reasonably safe.’ A vessel must be so, when she starts on 
her voyage, as to make the completion of that voyage in 
safety possible. But seaworthiness admits of degrees; 
and the seaworthiness warranted by the assured is refe- 
rential to the voyage or service in contemplation. A 
steamboat intended for river navigation may be both by 
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build and strengtli quite fit for fluviatile voyages, tliough 
she would be unfit or unsafe for voyages on the ocean. 
A vessel might be strong enough for ordinary sea-navi- 
gation, but not fit for the Buffin’s Bay trade, or any North 
Sea whaling ; vessels in that employment reqmring ‘ forti- 
fying’ in the bows, and other protective arrangements 
against the pressure of ice, A ship may be sufficiently 
manned for a coasting voyage, though she might require 
a larger complement when bound foreign. Then, sea- 
worthiness may be progressive. Where the voyage is 
distinguished into stages, each stage may require a dif- 
ferent degree of preparation, that the ship may be sea- 
worthy as she proceeds through those stages. A vessel 
leaving a port up a river, need not, at her starting, have 
the same crew or the material strength as she requires to 
make her seaworthy when she leaves the river for the 
sea. This was decided in Bouillon v. Lupton (Common 
Pleas, 1863), where the vessels in discussion, steamers, 
on leaving their first terminus of the policy, the place on 
the Ehone where they had been built, but not quite (and 
this by necessity) completed, proceeded down the river, 
and on arriving at its mouth were finished and put into 
a reasonable condition for undertaking a sea-voyage, but 
were lost on that voyage, the implied warranty of sea- 
worthiness was held to be complied with; because on 
leaving Lyons they were sufficient for river navigation, 
though not fit for sea ; and before leaving Marseille for the 
Danube, they were put into a further state of navigabihty. 
The progressive requirements for seaworthiness were met 
by progressive additions to strength and completeness. 
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The compliance with a warranty, whether implied or 
expressed, which is to be looked for from the assured, is 
to be a reasonable one ; it is to be in some matter within 
his power. Whilst, therefore, the shipowner warrants his 
vessel seaworthy at the commencement of the voyage, 
he is under no impHcation that she will continue so, for 
that is a matter out of his power. She is unseaworthy 
not only if the hull is defective or requires repair, but if 
unsufl&ciently supphed with ground tackle, if her sails, or 
some of them, are rotten, if her crew is deficient in number, 
if the master be incapable, or clearly unfit to navigate 
the ship, or if she sails without a pilot where a pilot 
establishment exists, and it is customary to take a pilot. 
The last position will not apply where the master has 
himself taken out a pilot’s certificate. In fact, as C. 
Justice Erie said in Small v. Cfibson, a ship insured is 
seaworthy if she is ‘ fit in the degree which a prudent 
owner iminsured would require to meet the perils it is 
then engaged in, and would continue so during the voyage 
unless it met with extraordinary damage.’ But in things 
beyond the owner’s power, and, perhaps, in some things 
not in his knowledge, there may be cause of unseaworthi- 
ness which would not vitiate an Insurance. It has even 
been said that if an owner at the time he makes insurance 
on his vessel, knows nothing to the contrary of her being 
unseaworthy, he is entitled to recover ; and in Thompson 
V. Hopper it held necessary for the defence, to show not 
only that the ship went to sea unseaworthy by reason of 
being short manned, but that the assured knowingly and 
purposely sent her to sea m an unseaworthy condition. It 
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is difficult, however, to reconcile these two last propositions 
with the general rule, that on a voyage-policy a ship must 
be seaworthy at the commencement of the risk, and that 
unseaworthiness does, ipso facto, vitiate a policy, even on 
goods carried in the vessel — the burden of proof resting 
with the underwriters. There will be a reasonable re- 
laxation of the rule under undeniable circumstances ; as, 
where an Insurance is effected on the latter part of a long 
voyage or circle of voyages, where the vessel sails from 
a distant port on her insured voyage. Without waiving 
their right to seaworthiness, the underwriters would apply 
the criterion loss strictly. And if at effecting an insu- 
rance underwriters agree to ^consider the ship seaworthy, 
though she afterwards prove not to have been so, the 
assured is absolved from the consequences of the general 
implied warranty. 

The implied warranty of seaworthiness is, then, the 
rule. Ill Christie v. Secretan it was said, ‘Warranty is 
implied from the nature of the contract. The considera- 
tion given for an Insurance is paid in order that the 
owner of the ship which is capable of performing the 
voyage may be indemnified against certain contingencies ; 
and it supposes the possibihty of the underwriters gaimng 
the premium which could scarcely be the case if owners 
sent insured vessels to sea in a condition rather to be lost 
than to perform their appointed voyage. And so strongly 
is the principle to be adhered to that in Lyon v. Mells it 
was laid down that the imphed warranty of seaworthi- 
ness is not affected by carrier’s notice. Which analogy I 
should understand to apply not only to those various 
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clauses added to the biUs of lading used by steamship 
proprietors, disclaiming almost every risk happening to 
the goods committed to their care for carriage, but even 
when those disclaimers are published by being affixed in 
the steam-owner’s office, wharf, &c. 

But it was stated in the early part of this chapter, 
that to this wholesome and judicious care for 
the underwriter’s safety, and the exaction of 
good faith in the shipowner who has his vessel insured, 
there is a large and remarkable exception ; and this is 
the non-application of implied seaworthiness in time- 
policies. It is to be considered now perfectly settled from 
Fawcm v. Sarsfield, Thompson v. Hopper, and Gibson v. 
Small, that when a ship is insured for a certain length of 
time, and not for a definite voyage no warranty of her 
seaworthiness is implied in the contract. This principle 
has been laid down distinctly, and without exceptions ; 
and it was one which the late Chief Justice Campbell 
asserted in the most vigorous manner. If we enquire 
what is the germ of this remarkable distinction, and why 
‘ the very nature of the contract ’ should demand an im- 
implied warranty in one case and not in the other, we 
find it to be in the reasonable proposition that a person is 
only to be answerable for those things which are within 
his power. To say that he is only answerable for things 
within his knowledge cannot be so safely affirmed ; for it is 
questionable whether an owner’s perfect ignorance of some 
defect in his ship, rendering her unseaworthy at her sail- 
ing on a voyage-policy, would avail him against the under- 
writer’s plea of unseaworthiness and implied warranty. 
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In Thompson v. Hopper, however, the defendant’s plea 
had to be amended, that the owner did ‘ knowingly, wil- 
fully, purposely, &c., send his ship to sea in an unsea- 
worthy condition, and ‘ that by reason of the premisses 
she was lost.’ But even this decision was reversed upon 
appeal, and the underwriters had to pay the loss. 

When a ship is insured by time, either in an Assurance 
company or mutual association, or at Lloyd’s with under- 
writers, if at the time of making the insurance she has 
been previously insured in the same way, it is very desi- 
^ rable, nay, it is necessary for the safety of the assured, that 
Uhe expirmg policy and the new one should be cotermi- 
fnous — that at the instant the former insurance expires 
sthe succeeding policy should take effect, and leave no 
interval or momentary discontinuousness. But at the 
/^moment of junction of the two insurances the ship may 
'be at sea, out of the ken and power of the owner. If, 
lltherefore, it were indispensable that at the inception of 
^he risk on the new policy the ship should be in every 
^respect seaworthy, the assured would be unable to give a 
warranty to that effect, and, by consequence, to procure 
^himself to be insured. And if the tacit understanding, 
or implied warranty, of the ship’s seaworthiness at the 
' inception of the risk were a sine qua non, then any 
insurance made, or taking its commencement whilst a 
ship was abroad or at sea, would be hypothetical only, 
dependent for its existence upon proofe afterwards to be 
furnished as to the seaworthmess or unseaworthiness of 
the vessel at the moment the risk commenced. 

Under the stamp regulations no policy of Insurance 
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can be made for a longer time than one year certain. If, 
then, a sMp be insured by a company that might be 
willing to continue the same insurance upon the expiry 
of a pohcy it had previously granted, it must be by a 
new contract, stamped and executed afresh. It is, in 
truth, a new insurance, requiring a new inception of the 
risk. And even in Mutual Insurance Clubs, where there 
is still greater continuity, that continuity is broken legally 
by the completion of each twelve months ; and though, 
phoenix-hke, the new insurance springs from the mor- 
tality of the old, it is in the eye of the law a separate 
existence, of which the law can take no cognisance 
unless it be made on a sej^arate stamp But at the 
inception of new risks of this kind, happening at all 
moments of time and in every conceivable part of the 
globe, there is no imphed warranty of seaworthiness. 

We may say, then, that this waiver of the universal 
warranty of seaworthiness in the case of policies as con- 
tinuous as they can be made, is a concession to expediency 
and convenience : reasonable, because from the circum- 
stances of the case the owner cannot give an express 
warranty on a ship which is out of his power and obser- 
vation, and should not consistently be burthened with 
an implied warranty ; and the absence of warranty is 
advantageous in a commercial point of view, since it 
allows a large amount of Insurance which could not 
otherwise be safely effected. But then the principle of 
non-warranty is carried in law beyond the case which so 
well justifies it, and is apphed to all time-policies on ships, 
though at the commencement of the risk they may be in 
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port, and •within the o'WTier’s power and knowledge. 
What analogy has this position with the former, that both 
cases, so completely distinguished, should be brought 
under the same rule ? — ^None. Let two vessels be o'wned 
at one port, belong to one owner, sail at the same time, 
and on the same voyage. Let one be insured for the 
voyage, and the other for time, and let the risk on each 
commence at the same moment. On the former insurance 
there is an implied warranty of seaworthiness, and on the 
other none. It is an anomaly, not reconcilable to our 
plain reasoning, but it is so decided by law. There must 
have been a choice of difficulties in the judges’ minds ; 
whether it were less desirable to make two rules for one 
class of insurances, viz. time-risks ; or to embrace under 
the rigid yoke of one rule cases differing so greatly in 
circumstance as those do which are described above ; to 
one of which the principle apphes on which the legisla- 
tion originally proceeded — that principle being distinctly 
absent in the other. 

There is no implied warranty on goods of their sea- 
Ooods. worthiness. This is clearly laid down in Kdehel 
V. Saunders., and refers to the condition and packing of the 
goods themselves ; but the question arises, in how far are 
the goods affected by the unseaworthy condition of the 
vessel in which they are shipped ? If we adhere to the 
principle that an assured is only responsible for an unsea- 
worthiness which he has power to ascertain and to re- 
move ; if, further, it must be pleaded agamst him that he 
knowingly, willingly, and improperly sent such a vessel to 
sea on a voyage ; and, beyond this, that aU insurances on 
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ships for timeare excluded froman implied warranty of sea- 
worthiness, though they commence a voyage and the risk 
contemporaneously, and that in the owner’s own port and 
under his own observation, the inference rises almost irre- 
sistibly, that if such privileges belong to the ship itself, 
goods conveyed in the vessel must be at least on as good 
a footing, and as much excluded from the effects of th.e 
ship’s unseaworthiness. For if there are occasions when 
the shipowner can neither know or remedy a defect in 
his vessel, and therefore is excused from any warranty, 
still more must the shippers of goods be supposed to be 
ignorant of the state of repair and other circumstances 
belonging to the ship on which they place their mer- 
diandise, and still less coul5 they have any power to 
restore an unseaworthy vessel to the proper sea-going 
condition. They, no doubt, have a duty, and that is not to 
ship by a vessel known or suspected to be unseaworthy ; 
and should they persist in risking goods which they have 
insured in such an mifit and improper conveyance, they 
are open to the charge of having acted knowingly, wil- 
fully, and improperly, and probably fraudulently. How- 
ever reasonable such a conclusion appears, there are, 
notwithstanding, two decisions, though not recent ones, 
which look the other way, and make the seaworthi- 
ness of the ship essential to the vahdity of a policy on 
goods. 

A mutual society in London for insuring freights and 
outfits, has introduced into their instrument the special 
clause or warranty, ‘ provided the ship was seaworthy at 
the commencement of said voyage.’ 
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Of the three subjects understood to be comprised in 
Not to •warranty, the next is deviation. It 

deviate, jg implied that the ship insured shall proceed 
without deviation on the insured voyage. But as deviation 
fonns a special part of Insurance law, it seems hardly 
necessary to rank it also under implied warranties. Of 
course there is an implied warranty that a person I meet 
shall not knock me down with a stick. This is implied 
from the general tenor of our laws and police ; but in 
case he did so knock me down, my remedy would be 
preferably by way of action for an assault, than for in- 
fringement of the general majesty of the laws and their 
protection of my person. 

Like the former silent warranty, it is presumed that 
this does not operate when a ship is insured for time. 
Were it not for this exemption, it might be possible to 
show by charter-party, &c., that though a vessel were 
insured for a year and not for a specified voyage, she 
actually deviated. This variation of the voyage would 
liberate underwriters on the goods at and after the point 
of deviation, but yet it would not avoid a policy on the 
ship in which there were no engagements as to definite 
voyage or ports capable of being broken by this devia- 
tion. An that an implied warranty against deviation 
appears to mean is, that a ship insured to go from A to B 
shall go from A to B, and if she voluntarily goes to o, she 
is unmsured at and from the point where she deviates 
from her proper course. 

It is not every stoppage or retardation on a ship’s 
progress on a voyage, or even her entering a port not 
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leave on a certain day may have been sufficient to expose 
her to the hurricane she would otherwise have escaped, 
or to have got clear of ice which, by the loss of those 
hours, keeps her a prisoner for a whole winter. 

Warranties are to be strictly construed and rigidly ful- 
filled. To break the warranty is to destroy the Insurance ; 
which will also be done by substituting something in place 
of the thing warranted, even though the thing substituted 
be better than and preferable to the thing warranted. 
There may be no changes or variations in the written terms 
of the policy, unless the underwriter’s consent be obtained 
thereto and expressed. The warranties in a policy are for 
the benefit of the underwriter ; and are, consequently, by 
another rule of law, to be construed against him ; i.e. he is 
to have a strict fulfilment of them when the meaning or the 
facts are plain, but in case of doubt of facts or ambiguity 
in the meaning of a warranty, the doubtfidness is to be in 
favour of the assured — ^for his benefit who is the general 
beneficiary of the Insurance contract. It would seem, too, 
that in legal constructions of a warranty where there are 
difficulties, and the literal rendering of a clause is opposed 
to the clear and general intention of the policy, a con- 
struction will be given in favour of the assured. If a 
vessel is warranted to be in a neutral port, it is sufficient 
fulfilment of the warranty that the port was neutral at 
first, or for a time, though afterwards its neutrality was 
lost. The description of the voyage in the policy, the 
nature of the interest, and other material statements con- 
tained in that instrument are of the nature of warranties, 
or rather are warranties themselves. In thus defining 

IT 
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the exact facts, limits, and objects of an Insurance, the 
■warranties of the pohcy do not differ in their effect from 
those of other contracts. In Itouth v. McMillan, 'v^ch 
was an action on a charter-party, the vessel was described 
to the charterers as ‘ the A 1 ship Hannah Eastee and 
the court held that ‘ the ■written description amounted to 
a warranty ; and the warranty failing in fact, the char- 
terers must recover for damages.’ I admit that there is 
in some contracts such a thing as a written representatim, 
which is given for the sake of definition and identification, 
to which the weight of a warranty is not to be attached ; 
but then this distinction must be known and understood 
between the contracting parties. This kind of represent- 
ation is very common in charter-parties, which usually 
describe the ship as being ‘ now in the port of A,’ and 
then continue, that ‘ she shall proceed to the port of B, 
and there load a cargo, &c. for the port of c,’ This de- 
scription is usual though the voyage contemplated by the 
owner and charterer is from B to 0 ; and the represent- 
ation of the present locality of the vessel may be looked 
upon as words of surplusage, serving to identify the vessel, 
and give the charterer information as to the time in which 
he may reasonably expect the ship to arrive at the port 
B, and so be in a position to commence the contracted 
voyage. It is unfortunate that this form of descriptive 
representation should be prevalent in charter-parties, since 
it leads to obstinate questions. The same, or a similar, 
sequence of words is sometimes used when the intention 
of the parties really is that the payment for the ship’s use 
shall commence at the first port, a. Consequently the 
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meaning of what is written has to be determined by a 
knowledge of the previous intention of the parties. And 
other interests are at stake. There may be an insurance 
on the chartered freight, and the interest in the policy 
may be dependent on the construction of the charter- 
party. Also (and this has actually happened), though 
there be no insurance on freight, a general average may 
take place on the passage from a to B ; and the under- 
writers on ship, or the proprietors or underwriters of cargo, 
have demanded to have the freight brought in as a con- 
tributary in respect of the general average occurring on the 
passage between A and B, in virtue of the description in 
the charter that the ship was at A, which they construed 
to be the terminus a quo of the voyage agreed for. 

To make such written representations have the force of 
warranties, or rather to make them actual warranties, two 
things are necessary ; they must be express, and they 
must have an important bearing on the contract. The 
court is to decide on the importance of the matter repre- 
sented, and is to be led to a conclusion by the surround- 
ing circumstances. ‘ It was no part of the Judge’s duty,’ 
said Justice Williams, in Behn v. Bumess, when deliver- 
ing judgment in the appeal from the Queen’s Bench, ‘ to 
leave the jury any question as to the construction of 
the contract, or the materiality of any of its statements. 
It was his duty to construe the contract, with the aid of 
the surrounding circumstances’ (Ex. Oh. Eeb. 1863). In 
Dimech v. Corlett, the expression ‘ now at anchor in this 
port,’ was held not to amount to a warranty ; but in 
Ollive V. Booker^ where the word# in the charter-party 
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were, ‘ now at sea, having sailed three weeks,’ they were 
held to be express and bearing directly on the contract, 
for the charter was dependent on time. But the Judge 
remarked, that any language less exact, as, e g. ‘ having 
been at sea three weeks, or thereabouts,’ would have 
been descriptive only, and not in the nature of a war- 
ranty. In Glaholm v. Hayes, also, there was the distinc- 
tive feature that besides the description of the ship’s 
locality when the charter was made, there was a stipula- 
tion that the vessel should ‘saO. from England on or 
before February 4.’ The ship was to load at Trieste, and 
it was most important that she should arrive there before 
a certain time ; the limitation, therefore, of ‘ on or before 
February 4,’ was highly important, and the words, for 
they related to the subsequent sailing and were contained 
in the charter-party itself. The words amounted to a 
warranty, and as they were not complied with, the 
charterer was released from his engagement. Here, it is 
to be observed, the words were specific, and the thing 
engaged by them to be done was necessary to the after 
performance of the contract. The sailing of the ship from 
England by a certain day was a sine qvA non to her bemg 
able to sail from Trieste on her chartered voyage at a 
particular time ; and the object of the charterer would 
be defeated unless he could procure her departure from 
Trieste at a given period. The charterer might have 
entered into a contract dependent on time, and on the 
sailing of the ship would depend his power of fulfilling it, 
and the consequences be at his loss if the contract were 
unperformed ; there might have been blockade consider- 
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ations, difficulties of navigation, and of season, &c. 
v?Mcli would render it of the lughest importance to 
Mm to have the sMp in Ms hands at a certain time, as 
her coming to him after that time might be absolutely 
useless. 

‘ With respect to statements in a contract,’ said Justice 
Williams, in £ekn v. Bumess, ‘ descriptive of the subject- 
matter of it, or of some material incident thereof, the true 
doctrine established by principle as well as authority ap- 
pears to be, generally speaking, that if such descriptive 
statement was intended to be a substantive part of the 
contract, it is to be regarded as a warranty; that is to 
say, a condition, on the failure or non-performance of 
which the other party may, if he is so minded, repudiate 
the contract in toto, and so be relieved from performing 
Ms part of it, provided it has not been partially executed 
in his favour.’ 

Warranties in charter-parties being homologous in 
nature vfith those contained in policies of Insurance, 
are quoted in cases arising on the latter for precedent 
and illustration. Since written descriptions in either 
instrument may thus obtain all the force and functions 
of warranties — may be found to be warranties them- 
selves ^it is greatly to be wished that a representation 

written in a policy or charter-party, and not going to the 
essence of the contract, should be clearly distinguished, 
in writing it, from that descriptive defimtion which is a 
warranty and an integrant of the contract itself. In 
the pohcy of Insurance especially, all words wMch de- 
fine the risk, name places, or fimit time, are of the? 
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highest importance; they are really warranties, and 
must be absolutely and strictly complied with. 

But the words used are sometimes vague and ques- 
At and ftom. tionable in themselves. Among such definitions, 
the expression very commonly used of ‘ At and firom,’ in 
describing the first terminus of a voyage or risk, has 
been productive of great difficulties and many questions. 
Their general sense is, that a ship or other interest is 
protected by the policy of Insurance not only at and 
after the moment of departure from the place where 
the voyage commences, but even before that moment, 
for such hours and days as are necessary for the load- 
ing or outfitting of the vessel and making her ready 
for sea. But, then, how long is this period to be ? Is it 
to be from the minute of the ship’s first arrival at tlijp 
port or from the time she is fully discharged? She may 
be protected, as is frequently the case, by the outward 
policy containing the clause ‘unto a, and thirty days 
after arrival,’ and then the homeward voyage may be 
described, as is common, ‘ at and from A to B.’ In this 
case there would be a double Insurance, unless some 
means are taken to express that the two pohcies are 
coterminous, the second commencing at some moment 
when the first ceases. 

In Carr v. Mmtefiore, an important case, which will 
have to be spoken of again in another chapter on 
account of a remarkable phrase which the contention 
afterwards assumed, the ship ‘Dos Hermanos,’ and her 
cargo of guano, were insured by two pohcies effected 
with the AUiance Assurance Company and the Eoyal 
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Exchange Assurance, ‘ at and from a port or ports in 
the Elver Plate to the TJnited Kingdom, the risk to 
commence from the port of loading.’ There was 
also a clause expressing that the policy was intended to 
protract the interest of owners residing in the Eiver 
Plate. The antecedents of the voyage and whole trans- 
action were not communicated to the underwriters. The 
vessel, an American, and originally named the ‘James 
Cooper,’ had taken on board a cargo of Patagonian 
guana at the Leones Islands, and, meeting with damage 
at sea to both ship and cargo, she put into Monte 
Video, where a portion of the guana was landed, but 
was afterwards re-shipped, the sea-damage not extending 
below the upper surface. In the event, both ship and 
cargo were sold, and the purchasers, not being able to 
sail the vessel under American colours, adopted another 
flag, changed her name to that of the ‘ Dos Hermanos,’ 
and despatched her for England. However, she .showed 
herself incapable of making the voyage, sprang a leak, 
and was taken in to Maramham, in the Brazfls, where 
she was finally abandoned, and both ship and cargo were 
sold. A claim for loss was made on the two pohcies 
effected in London, and was resisted on the ground of 
concealment of circumstances which ought to have been 
disclosed when the proposition for Insurance was made. 
The defendants pleaded that material facts were known 
to the plaintiffs and concealed from the companies, the 
defendants, viz. that the ship ‘James Cooper,’ with a 
cargo of Patagonian guano, had been so damaged as to 
render her unseaworthy ; that her cargo had been wetted 
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and part landed at a port of distress, and that the 
defendants were prevented from knowing these facts by 
the name of the ship having been changed, by which her 
identity was lost to them. On these pleas nothing has 
to be said here, as they relate to the previous chapter on 
Eepresentations ; but there was another plea which comes 
into the present subject. It was urged that the voyage 
was misdescribed in the policies, that Monte Video was 
not the ship’s proper port of loadmg, and that the actual 
voyage was not ‘ from a port or ports in the Eiver Plate,’ 
inasmuch as the port of loading and the terminus h quo 
of the voyage were the islands of Leones in Patagonia. 
The cause was tried at Liverpool, and a verdict given 
for the plaintifis, with permission to the defendants to 
move, &c. A rule having been subsequently obtained^ 
the tnal came on, in banco, in the Court Queen’s Bench, 
in November 1865. And, after an able argument on 
both sides, the Lord Chief Justice delivered the judg- 
ment of the Court in favour of the plaintiffs. He said 
that, though it was plain that the guano had not been 
loaded in the Eiver Plate, there was a constructive load- 
ing there. It had been estabhshed that, in such a case, 
a constructive loading was sufficient to satisfy the lan- 
guage of a pohcy. There had been no attempt to de- 
ceive the underwriters, who were aware of their own 
knowledge that guano was not a product of the Eiver 
Plate. Under a new ownership, this must be looked 
upon as a new voyage, which ‘ at and from ’ would 
rightly describe, even although the cargo had been on 
board previously to the ship’s arrival ‘ at ’ Monte Video, 
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There had been an actual loading of part of the guano 
there ; and for the intention of the contract of Insurance, 
Monte Video was the port of loading. 

We should be wrong to generalise hastily on the 
above decision, because it contained several fecial fea- 
tures ; but we learn from it that the words ‘ at and from,’ 
though they are popularly understood to mean, when 
relating to cargo or freight, the original loading of the 
cargo, are not so strict as to eSclude a commencement of 
an adventure or risk where the cargo is on board already. 
This, however, supposes that the underwriters on such 
cargo and freight are only liable for the statics quo of the 
goods at that point where their risk has its inception. 

A parallel case to the above occurred in Ikance. An 
Insurance was effected on goods ‘ from Cura 9 ao 
to Amsterdam,’ the underwriters’ risk com- 
mencing from the day and hour the merchandise was or 
should be loaded on board the vessel ‘ La Dame IJrsule.’ 
The cargo was reaUy loaded at Martinique, whence she 
proceeded to Cura 9 ao. She took her departure from the 
latter island, and on her voyage was taken by the 
English. The xmderwriters refused to pay the loss, on 
the ground that the vessel had ‘ been loaded at Mar- 
tinique, a place not mentioned in the pohcy, nor com- 
prised within the hmits of the voyage.’ It was answered 
that the loss had taken place on the voyage insured ; 
and that, being so, it was a matter of little consequence 
whether the cargo had been loaded at one place or 
another. The Court of Admiralty at Marseille, acting 
upon the Ordonnance of 1681, so decided the case, and 
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its judgment was confirmed by a decree of tbe Parlement 
of Aix, dated June 1, 1761. Em4rigon accepts tbe 
principle tbus consecrated. ‘ Wbat,’ says be, ‘ does it 
signify if a sbip enter on tbe Voyage insured from a 
point beyond ? That voyage is only cognizant of a com- 
mencement at tbe place named in tbe pobcy as tbe 
beginning of tbe risk, so tbe voyage terminates at tbe 
other place named in tbe contract. Here tbe termini a 
quo and ad quern are Cula^ao and Amsterdam. Mar- 
tinique, where tbe cargo was loaded, is unknown to tbe 
insurance. Tbe loss happens between tbe termini of tbe 
insured voyage, and tbe underwriters are bable.’ 

Under Article 348 of tbe ‘ Code de Commerce ’ a dif- 
ferent decision must, it appears, be arrived at. That 
Article, which treats of ‘ Eeticence,’ says that ‘ every 
difference between tbe contract of insurance and tbe bill 
of ladmg which would diminish (tbe underwriter’s) opinion 
of tbe risk, or changes tbe object of it, annuls tbe In- 
surance.’ Acting in conformity with this Article, tbe 
Court of Aix, in 1836, refused to admit that, under tbe 
terms of the policy, ‘ on property loaded, or to be loaded,* 
on board a vessel, from tbe tune of leaving that port,’ a 
cargo would be covered which bad only been manipu- 
lated {ophi) in that port. So, in consequence, if the cargo 
bad been shipped previously, and in a port at a distance, 
the insurance would be void as to tbe underwriters, 
whether by failure of identity of tbe cargo, or by false 
declaration or concealment on tbe part of tbe assured.** 


’’ Bedarride. ‘ Com, Code de Com.’ vol. iii. tit. x. p. 267. The 
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Wiieii special conditions piinted or ■written in the 
policy are preceded by the -word ‘ Warranted,’ warranties 
as they thereby receive additional emphasis, so 
they require a minute and exact compliance. Had, for 
instance, the guano in the ‘ Dos Hermanos’ been ‘War- 
ranted to be shipped at a port in the Eiver Plate,’ the 
very ostentation of the declaration -would hardly have 
admitted of an argument to reconcile that condition with 
the fact that the guano had nevertheless not been shipped 
in the Biver Plate in the ordinary acceptation of the 
words ; yet the distinction resides only in the more vi- 
gorous and imperative expression of the terms of the 
risk. 

A colourable comphance -with such a warranty is 
not sufficient. When a ship is warranted to sail on a 
certain day, it is not enough that she hauls out, or 
proceeds a certain distance with a design to return, or 
to wait tiU she is completed as regards crew, stores, or 
other necessaries, ■without which she could not perform 
her voyage, or would be unseaworthy (see Thompson v. 
Hopper). It must be virtual, bond, fide sailing ; and any 
commencement of a voyage on a day warranted -will 
be looked at jealously if an immediate detention or re- 
turn into port ensues. Tet there are certain valid sail- 
ings when a ship is not in her absolute completeness 
when she unmoors, because the incompleteness of a part 
may leave her still seaworthy and navigable for a portion 


sentence of the Court of Aix is quoted by him from the Journal 
de Marseille. 
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of a divisible voyage. Thus, when a vessel sailing down 
the river at Berbice on her warranted day of sailing, pro- 
ceeded without her chronometer, which was left to be 
rated (as is necessary in that climate), and which chro- 
nometer was to follow in one of the ship’s boats to the, 
ship’s anchorage, thirty miles distant where she had pro- 
perly to wait to receive her clearance papers,.! apprehend 
this to be a true sailing, because neither the chronometer 
or the boat was necessary for the ship’s seaworthiness 
duiing the first portion of the voyage, and no delay or 
detention was caused by the proceeding. So in Bouillon 
V. Impton (Common Pleas, 1863), three steamers were 
insured from Lyons to Galatz, ‘ warranted to sail on or 
before August 15.’ These steamers had been plying on 
the Ehone, but now had been purchased for navigation 
on the Danube, and, to place themselves on their in- 
tended station, had to make the voyage by sea from 
Marseille to the Black Sea. They were fit to steam 
down to Marseille, where they were to receive proper 
masts, anchors and chains, ballast, &c., which would 
make them fit for the sea-voyage, but which, had they 
put in at Lyons, would have rendered the steamers 
unable to get down the Ehone. They left Lyons respec- 
tively on July 24 and August 2, and this was held to 
be a real sailing within the warranted time. It is true 
that the steamers were detained at Arles and Marseille 
to be completed in the manner mentioned above, but 
the voyage was from Lyons, and they all left that place 
before August 15, in a fit state for navigating the Ehone 
to its mouth; and, to make it more clear, the steamers 
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could not have got to Marseille had the preparations 
for a sea-voyage been added to them at Lyons. 

There is a class of warranties contained in the Lloyd’s 
policy, and in all policies on goods, known as 
The Memorandum. The object of these war- 
ranties is to excuse underwriters on ships, on goods, and 
on freight, from claims for damage of a trifling, doubtful, 
and vexatious character. To effect this, it is warranted 
that the ship and freight, and certain kinds of merchan- 
dise, shall be free {i.e. shall leave the underwriters free) 
from averse unless the loss or damage reaches the 
limit of 3 per cent, of the value of the interest. These 
warranties are very special and technical, and play an 
important part in the system of Marine Insurance. As 
they enter directly into the subject of averages, and 
have been already treated of in my ‘Handbook of 
Average,’ little need be said of them here. There are, 
however, a few remarks which are necessary in this place 
concernmg specific warranties. They must be minutely 
fulfilled. If underwriters are free from daim if the loss 
or depreciation, or both of these together, do not amount 
to 3 or to 5 per cent, of the value of the interest in- 
sured, that ratio must be distinctly shown to be reached. 
If the loss in quantity or price, or both, fall short 
of the 3 or 5 per cent, by a single penny, a claim 
against the underwriters fails. It would do the same 
if the deficiency were only a hal^enny. But if the 
defect of 3 or 5 per cent, were some stiU smaller 
quantity, represented by a vulgar fraction or expressed 
in decimals, I cannot say whether the law would hold 
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the limit to be arrived at sufficiently near, and support 
a claim against underwriters, or would treat it as a 
mathematical question, and maintain the demonstration 
in their favour that the limit of the warranty was not 
reached. Such nice discrimination is not to be con- 
sidered triffing, for on it may depend the payment of 
large sums. It is the special office of judgment to dis- 
tinguish differences; and though to fix the eye and 
thoughts on a penny or a halfpenny may seem a mean 
employment of the sight and intellect, it is not mean if 
in that way only the line of justice can be drawn between 
man and man. 

Again, in ascertaining whether a claim is established 
on a policy under these memorandum warranties, the 
test must be applied according to certain legal, usual, 
or technical methods. Thus, a ship is warranted ‘ free 
from particular average’ under 3 per cent. If she 
receive damage by sea-perils it must be ascertained 
whether the injuries so received amount to 3 per cent, 
on the declared value in the policy. It is not to be 
done by a survey and estimate of the damages sustained, 
but by the actual cost of the repairs rendered necessary 
to restore the vessel to the condition she was in before 
meeting with the accident. One third part is to be 
deducted from the cost of materials and labour for 
melioration before testing the amount ; and there are other 
and very technical rules to be strictly observed before 
the claim can be ascertained. 

With goods the method is different. The object with 
all merchandise is to establish a ratio or percentage on 
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the article itself by its value in the policy, high or low. 
If, by a comparison made in accordance with certain 
legal decisions and established usages, it is found that 
the article insured has lost in weight or value, or in both 
these particulars together, the 3 per cent, or the 5 
per cent, stipulated in the memorandum, a claim is 
established, and the ratio, is apphed to the value declared 
in the policy, be it higher or 'lower than the price in the 
market. On freight an analogous rule prevails, and for 
both the latter the rule differs from that which applies 
to ships, which is not so satisfactory when reasoned upon 
or so consistent. The value placed on a ship when she 
is insured is arbitrary ; sometimes it is fixed purely by 
the owner, and he may be guided by the motive of what 
the vessel cost him, or what is about the value at the 
present price of shipping, or with reference to what her 
use is to him in a certain trade. Sometimes, however, 
the underwriters have a voice in the value to be insured 
in the pohcy, and their desire is usually to secure a high 
valuation. Much afterwards depends on the value agreed 
upon ; a high value will often save the underwriters from 
a claim which could have been enforced on a lower 
valuation. Thus, suppose two ships in every respect 
similar, one of which is valued at lOOOZ. in the policy, 
and the other valued at 1200Z. Suppose, also, that 
both meet with the same accident, and receive an equal 
quantity of damage, and that in each case the repairs, 
after being manipulated in the customary manner, 
amounted to the net sum of 33^., the assured owner of 
one ship establishes a claim on his policy with the lower 
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valuation, for it requires only 30Z. ; whilst the owner of 
the other vessel can exact no claim on his underwriters, 
owing to the declared value making 36 Z. ; necessary for 
an average. On the formula adopted for goods this 
anomaly would not happen ; for, if the loss or deprecia- 
tion could be shown to reach 3 per cent, of the article 
itself, a claim would be exigible on policies whether the 
valuations in them were high or low. 

The special warranties of the memorandum were in- 
tended to set a guard against the petty, frivolous, and 
innumerable claims which would be made on the under- 
writer were it not for this limitation. When there is clear 
and notorious reason for damage occurring, as by a ship 
being on shore, these warranties are withdrawn by another 
clause attached to the memorandum, which modifies its 
excluding efiects by the words ‘ unless general, or the ship 
be stranded.’ The warranty therefore does not exclude 
claims on the policy, however small, in case of general 
average contribution, or loss or damage to the interest 
insured, provided in the latter case that the ship has 
been on shore, or any way stranded withm the legal 
definition of the term. It is now very frequent to insert 
in writing on a policy of goods the words ‘unless 
stranded, sunk, or burnt,’ or ‘ on fire.’ The memorandum 
is then counteracted by stranding, sinking, or burmng. 
The introduction of ‘ sunk ’ appears rather a surplusage ; 
for if a vessel sink in the deep sea it is a total loss, and if 
she smk in shallow water she is stranded when she comes 
to the bottom. When this clause relates to goods, as it 
generally does, the construction is, that the warranty on 
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tliem is removed if the ship be on fire, &c. It is not 
necessary that the special goods themselves should be on 
fire. 

There is this difference between the warranties of the 
memorandum in the English poli<y and the franchises in 
many foreign pohcies. The former only guard the 
underwriter from trifling claims where the causes of 
them are doubtful or obscure ; when the cause is clear 
and notorious, as by fire or stranding, he pays the 
smallest damage. Foreign pohcies do not generally 
make any exception in favour of stranding, nor do most 
of the Insurance offices established in India and China. 
And secondly, when the loss or damage on an English 
policy exceeds the warrante'B. 3 or 5 per cent., the 
underwriter pays the whole loss or deterioration ; whereas 
most foreign Insurances pay only the excess of the 
franchise, be it 3, or 5, or 10 per cent., and the as- 
sured bears himself 3, or 5, or 10 per cent, of the entire 
damage. 

The exception or counter-warranty of stranding, &c., 
has the effect of expunging the warranty altogether, and 
makes claimable, not only the smallest quantum of 
damage received at the time, or by means of the strand- 
ing, but also damages received previously to that acci- 
dent and clearly unconnected with the act of stranding. 
In fact, by these excepted perils the written warranty is 
deleted from the pohcy, and is as if it had never been 
inserted. 

The form in which a warranty is made is immaterial. 
The very ordinary mode commencing ‘warranted,’ is 


0 
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very proper, but is by no means necessary. It has been 
Form of above that numerous descriptions and 

Warranty limitations and exemptions making part of the 
policy are valid warranties, and their positive or negative 
fulfilment is of vital importance to the existence of the 
contract. What is required is, that they be expressed, 
(we are not now speaking of implied warranties), that 
they be expressed in writing, and that the writing be on 
the face of the policy ; or if necessary to contiaue the 
writing on the reverse side, it must conclude before the 
underwriters’ subscriptions commence. They are in 
practice sometimes superadded on the fly-leaf of the 
policy, in connection with some series of declarations of 
interest, and initialed by 'the underwriters; but this is 
dangerous, because the fly-leaf may be detached, and 
whether they would be held valid in strict htigation'is 
doubtful. At all events, they must be written on the 
parchment or paper of the policy itself. To write a 
declaration on a shp of paper and to enfold it within the 
policy is no warranty ; even to attach the description or 
other matter intended to be warranted to the pohey with 
wafers, has been held to fail in its object ; and in both these 
cases the written matter remains merely representative. 
But warranties may be written in the body or in the 
margins of the policy ; they may be written horizontally 
or at right angles to or across the printed words, and so 
forth ; they must, however, be inseparably connected with 
the written contract, for they are one of its integral 
parts. 

Gathering shortly into one view, according to the 
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method I have adopted, what has been said in this 
chapter, we find the warranty to be a written Smmnaiy. 
description or declaration, embodied in the policy itself, 
affirming a particular state of things, or undertaking 
that certain things shall be done or excepted ; and that 
this written agreement as to particulars becomes part of 
the contract of Insurance itself, and its infraction is fatal 
not only to the potency of the contract, but to its very 
existence ; and this even when in result the failure of a 
warranty complained of could be shown not to have 
affected in any way the safety of the property, or to have 
increased the quantum of risk. 

The difference between a warranty and a representation 
was traced, and it was shown that a great part of the 
matter, both printed and written, which makes up the 
entire policy is in its nature warranty, although that 
name is not mentioned. We saw that warranties are 
frequently attended with exceptions, which are counter- 
warranties ; so as that on happening of the latter the 
policy is not voided though the warranty be broken. 
We had then to lament that anything so clear as the 
definition of a warranty, viz., a written statement em- 
bodied in the policy, and distinguished therein from a 
representation, should have been perplexed and obscured 
by the mischievous adoption of its name for a totally 
different principle, viz., ‘implied warranty,’ which, if 
admitted, destroys the fundamental notion of a warranty; 
and is in itself so vague, that it breaks down in its one 
only important application, that of seaworthiness, and has . 
to involve itself with another paradox — ^that all ships 
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must be seaworthy at the commencement of the risk, 
except such (and these are probably more than half the 
number) which their owners choose to insure ‘ for time.’ 
The other implied warranties are only in two cases, viz., 
that a vessel shall not deviate from her voyage — and this 
IS useless, because deviation is a direct infraction of the 
positive warranty which defines the voyage, and that a ship 
shall be properly documented. It is certainly inaccurate 
to use the word warranty for these three tacit obhgations, 
and it only leads to difficulties when so used. AH that 
can be meant is that, both by natural justice and con- 
ventional usage, certain things are taken for granted, or 
are to be done or abstained from, and that good faith is 
to be observed when an insurance contract is entered 
into; and that these unexpressed duties, &c., ought to 
have as much force as if they were written warranties. 
The implied warranty of seaworthiness extends from the 
ship to the goods she carries, and an unseaworthy vessel 
vitiates the insurances on her lading ; but the plea of 
unseaworthiness of the goods themselves cannot be en- 
tertained. The probable grounds on which the doctrine 
of implied seaworthiness rests were examined, and they 
are not in themselves unreasonable; but they do not 
extend far enough, and the same object might be attained 
by less doubtful means. It is not permitted to a master 
or owner to carry goods entrusted to him on deck ; but 
in case he do so, and the goods are thereby inj'ured, the 
remedy against him would be by an action for damages, 
and not by setting up an implied warranty that mer- 
chandise shall be carried below deck. The moaning of 
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seaworthiness itself was then considered, and the term 
was seen to be flexible, bending itself to varying cir- 
cumstances, and adapting itself to the exigencies of the 
case. It was pointed out that with ships insured for 
time instead of the voyage, the implied warranty does 
not exist; an inconsistency, though useful in some in- 
stances, the more evident because the election to insure a 
vessel by the voyage or for time rests with the assured. 

There are not many difficulties about express warran- 
ties. They are vital parts of the Insurance contract, and 
require a literal compliance; but where there is ob- 
scurity of expression or doubtfiflness about facts, the 
uncertainty will be construed in favour of the assured. 
Nor will the hteralness of the compliance be allowed to 
be overstrained. It is sufficient that there was an actual 
and bond fide compliance, although afterwards an adverse 
change might have happened. 

The expression ‘ at and from ’ was singled out as one 
of those vague terms introduced into policies which 
lead to obstinate questions afterwards. Two leading 
cases, one English the other Erench, were examined ; the 
former, a very late one, was decided, apparently upon an 
equitable view of the intention of the Insurance and of 
the surrounding circumstances, in favour of the assured. 
The other instance was also given, both by an Admiralty 
Court and afterwards in a Court of Appeal, on the 
same side ; but the authority of the case is disputed and 
negatived by Article 378 of the ‘ Code of Commerce.’ 

It was shown that the introduction of the word ‘ war- 
ranted’ before these stipulations adds little or nothing 
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to their cogency, which is strong enough without that 
prefix. What all decisions have to rest on is the real 
and not the colourable compliance with a warranty. 

A number of very technical quantitative warranties 
are enumerated at the foot of the pohcy in the clause 
called the memorandum, and these fall rather under the 
province of the adjuster than the law ; except in so far 
as they are affected by the great exception or counter- 
warranty of stranding. This section of the subject is 
amply considered in works upon Average. 

Finally, the form in which a warranty is to be written 
on the policy was mentioned; unimportant as to the 
position or direction of the^ lines written, but all-impor- 
tant that they should be on the policy itself, not attached 
or enclosed but forming a portion of the contract. Wkem 
a warranty or stipulation is introduced by consent after 
the execution of a policy, or modified or expunged, the 
initials of all the underwriters must be affixed to the 
new matter or the alteration. 
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CHAPTER VI. 

TBE PItEMWM OF INSURANCE. 

The premium, or consideration given to tlie underwriter 
for the risks he takes upon himself under the policy, goes 
to the very essence of Insurance. It is the absence of 
premium which distinguishes from true Insurance those 
remimerations for losses sustained during the wars by 
Roman citizens, concerning which some notices are cer- 
tainly found. Though those losses might have occurred 
at sea, and in the conveyance of corn, stores, &c., for the 
State, the sum paid, even under a guarantee, was simply 
a recompense to the sufferer. 

In the English view the premium must be prepaid 
before an Insiuance can have existence ; to which, there- 
fore, the premium is a condition precedent. Accordingly, 
we find that the common form of policy embodies an 
acknowledgment of receipt of the premium : ‘ confessing 
ourselves paid the consideration due unto us for tliis 
Assurance, by the assured, &c.’ And this receipt shuts 
the door to the underwriter of escaping from his liabihty 
on the groimd that the premium has not been paid him. 
The stamp on the policy suffices for a receipt stamp for 
his money so acknowledged to be paid. 

In the matter of premium there is a difference between 
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the French conception of Insurance and our own. The 
contract of Insurance, they say, ‘ is synallagmatic ’ (in- 
volving mutual duties) : ‘ it contains an obligation on one 
side to pay the premium, and, on the other, to reimburse 
the loss.’® The English scheme of Insurance lays no 
duties on the assured when he has paid the premium — 
the obligations lie entirely with the imderwriter. It is 
true that the word premium means a reward, and that 
if a mere price or consideration were intended, the 
term pretium would have been more apposite. But then 
we must not construe our own language too hardly. 
Eeward is capable of expansion. As there may be grati- 
tude for favours to be received, so there may be a reward 
for services to be performed.” In this case the validity 
of the Insurance seems intended to be made dependent 
on the true payment of the agreed premium; and so, 
assimilating to the French definition, there is reciprocity 
of duties in the contract. 

And still further. By the system in commerce of 


* B4darride, ‘ Com. de Code de Commerce.’ 

^ In such sense our translators of the Bible use the expres- 
sion ‘the rewards of divination,’ in speaking of the present 
carried to the seer by one who sought his prophetic offices. 

In point of fact, the premium is rarely received at the time 
of effectmg an Insurance, and several of the offices have varied 
the form of their policy, so as not to be concluded by the ad- 
mission of receipt of premium. The following is an example : — 
‘ yhe persons authorised to make the Insurance have promised, 
or otherwise obhged themselves, to pay forthwith for the use of 
the company the sum of , as a premium or considera- 

tion, &c.’ 
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hypothecating the shipping docunaents, and by them the 
goods shipped, to the bank or other capitalist advancmg 
on the shipment, a Marine Insurance on the goods was 
necessary as a security. The assured often drew a bill 
on the receivers of the shipment at its port of destination 
for the premium ; and the policy contained the proviso 
that the Insurance Company was only liable for claims 
under the policy if the biU for premium were duly paid. 
There might certainly arise the position of a loss occurring 
to the interest insured, and of the bill for premium being 
dishonoured or unpaid ; and then the question whether a 
set-off of premium against part of the loss would be an 
equivalent to the due payniput of the bill. And tliis 
exhibits the disadvantage to underwriters of making 
premiums contingent, for in the hands of dishonest men 
the premiums would not be paid in case of safe arrival. 

The most contingent payment of premium is that men- 
tioned in a former chapter, where in certain Cliina and 
East India pohdes it is agreed that in case of loss 2 per 
cent of the sum insured shall be abated from the amount 
due to the assured. That part of the premium, therefore, 
is of the nature of a bet on the voyage, and the policy has 
somewhat the appearance of a wagering insurance. 

The numerous Assm'ance Companies that have adopted 
a form of words in hen of the receipt clause of the old 
Lloyd’s policy, will render obsolete a good deal of what 
was formerly written as to the position of assured and 
underwriter in relation to the payment of premium. 

The introduction of mutual societies brings with it 
some changes of principle, and affects our notions of 
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premium ; for in Mutual Marine Insurance Associations 
there is strictly no premium. Neither are these associa- 
tions companies. Solidarity is absolutely avoided; and 
the society is a mere congeries of individuals bound 
together by no other tie than the agreement to bear 
among themselves in certain defined proportions, and 
under certain limitations set forth in their rules, the 
losses of any individual member who suffers. It is true 
that some of these dubs have thought it necessary to 
print or write into their policy an imaginary premium, 
e. g., 20 per cent. ; but the members pay nothing 
when they enter on their year of mutual engagement, 
except sometimes a small subscription for the purpose of 
having a fund for the payment of current expenses. The 
composition of mutual clubs being considered elsewhere 
in this volume, the only feature deman ding notice here is 
the absence of premium in their system. When a loss 
has occurred to a member, and has been investigated and 
settled by the managmg committee, a ‘ Call ’ is made on 
each member of the association to contribute his quota to 
the sufiering member’s loss, the suffering member being 
himself a contributary. 

(The construction of premiums is, in each of the three 
branches of Insurance, based on experience ; but the three 
methods of deducing premiums from experience are very 
different. In Life Assurance, premiums are the result 
of the highest science brought to bear on data most 
laboriously collected. The production of marine pre- 
miums is practical, merely empirical, and unscientific in 
the last degree. The most successful underwriter would 
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probably describe tbe competency lie exhibits for bis 
vocation as derived from personal experience, united to 
some mental qualification wbicb might be called tact, 
instinct, or intuition. Life premiums are tabulated, and 
require correction from time to time, as human life is 
made more secure and protracted by the advance of 
science and external circumstances. Tire premiums are 
still more fixed, and when a premium is adopted it is 
necessary, speaking generally, that all Insurance Compa- 
nies should adopt it together ; and even when suspected 
or known to be inadequate, the greatest difficulty exists, 
m consequence of competition, to having it altered?, A 
well-known instance of this i^the ordmary domestic-risk 
premium of Is. M. per cent., of which it takes (not 
reckoning interest) 1,333 premiums to pay, for one total 
loss; or, to put it in a striking light, if an Insurance 
Company had commenced business in the year 634 A.D., 
i.e. in the reign of Justinian, it would — Cleaving out of 
sight the opposed elements of interest and office ex- 
penses — ^have accumulated a fund by which it could pay 
a first total loss in the present year of 1867. Or, more 
practically considered, an Insurance Company has to 
make 1,333 entries in all its books for one total loss on 
this scale of premium. 

^ Beturning to life premiums. Their construction has 
been effected by the highest mathematical acumen and 
labour. The collection of data has given birth to a new 
branch of science, called Vital Statistics. The pursuit of 
this science has been productive of some most important 
discoveries, valuable to our hygiene, municipal economy 
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and even moral philosopliy ; and the association of many 
enlightened minds engaged on one subject has led to the 
establishment of a separate profession, an institute, and 
a periodical and a permanent literature. 

The experiences of hfe were principally collected in 
three successive tables, called the Old Northampton Table, 
constructed from observations made between the years 
1775 and 1780 ; MUne’s Carhsle Table, from data gathered 
in the years 1779—1787 ; and the Actuaries’ Experience 
Table, being the actual experience of seventeen life Insu- 
rance Compames, and embracing 80,000 policies. These 
tables have been supplemented by Dr. Earr in his New 
Northampton Table, and Ijy Enghsh Life Table, con- 
structed from the returns of the Eegistar-General. In 
addition, technical results have been derived from surveys 
of hfe in different trades and occupations, different coun- 
f tries, and varied climates. ^The tabulated data were 
manipulated by actuarial science, first, into tables of the 
expectancy of life at eveiy period : and then, taking into 
view modifying circumstances, and adding the elements 
of rates of interest at which the paid premium might be 
invested and the remarkable effect of compounding that 
interest, of profit to a company undertaking Insurance 
business, and the expenses in carrying on that business, 
with some minor ingredients, — tabulated rates of premium 
were cast, which after-experience of results has generally 
justified. Different companies vary their tables among 
themselves at their pleasure, and for the convenience of 
the classes who propose to insure. Some make the rate 
of premium low in early life, and augment at a more rapid 



LIFE AND MARINE PREMIUMS COMPARED. 205 

ratio for entries at later years ; others make it higher in 
early life, increasing with a slower progression for entries 
at older ages ; but the original statistics are sufficiently 
settled and agreed upon that the differences in the scales 
of premium are not organic differences, and, to use the 
expression of Mr. De Morgan, the various tables of prudent 
life companies only ring the changes on equivalents. 

(But between the premiums of Life and Marine Insu- 
rances there are real and organic differences. The event 
contemplated by every life policy is a certainty — the 
death of the assured. The contingent part of the trans- 
action is the time for which that event may be deferred. 
The event insured against by a marine or fire policy is a 
mere contingency, one that hiay never happen at ah. 
This constitutes the first distinction. The second distinc- 
tion among life, fire, and marine premiums is the con- 
dition upon which they are respectively paid and received. 
A fife premium is an instalment of an aimuity. It is a 
section of a continuous payment which is to be coexten- 
sive with the assured’s life. When once the terms of In- 
surance are settled and an equable rate of premium is 
determined, the pohcy is an engagement that its grantors 
wiU continue to accept the same premium, year by year, 
as long as the grantee’s life continues, y I am purposely} 
for the sake of simplicity, excluding from sight change of 
circumstances, as of going abroad, &c., which avoids a 
pohcy, or is provided for by an extra premium ; also as- 
cending and descending scales, payments in a single sum, 
and other varieties and vagaries in ‘ ringing changes on 
equivalents,’ and confining myself to the even, ordinary 
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premium for Kfe. As the premium is to be unvarying, it 
follows that at its commencement, i.e. in the earlier years 
of life, it is in excess of the mathematical value of the 
risk run. The excess diminishes with progressing years, 
jtill it reaches an equinox or point where the premium 
i and the true value of the risk coincide. Then, as life ad- 
vances, the premium is left in defect of the mathematical 
walue, and gains an increasing disparity to the end. But 
whilst the year’s premium in any year after the point I 
have called the equinox is too small for the risk at that 
age, a compensation is made to the insurers by the growth 
of the entire amotmt of premiums paid by the assured, 
and increasing by means of compound interest in a 
geometric ratio. There n^ed, therefore, be no ‘ calamity 
of so long life ’ on the part of the insurers, since the 
premiums and accumulations at a certain point exceed a 
total loss on the policy. ^ All that is required — and is 
earnestly cared for in a well regulated life office — ^is, that 
any division of profits made to proprietors or mutual 
insurers, shall be strictly out of profits, and not out of the 
accumulating fund, the produce of premiums and interest 
which provides for the increasing onus of the policies. 

(in a fire-policy the scale of premium is more conven- 
tional. Except with changing circumstances, the value of 
the risk on a house or other property does not increase 
with years. It is as adequate at one period as at another. 
So the same unvarying rate is charged ; and a tacit under- 
taking is given that the insurers will continue to receive 
it as long as the policy-holder continues to pay it — except 
there happen a deteriorating change of circumstance to 
the property insured. Fire companies are thus bound on 
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their part to nm the risk during the pleasure of the 
assured., 

rjThe conditions on "which the premhim on a Marine In- 
surance is accepted are quite different. The engagement 
terminates "with the end of the voyage or year insured ; 
and in time-risks the revenue la'ws prevent an engage- 
ment to insure by one policy for a longer period than 
t"welve months. When the voyage or year is completed, 
there is no agreement, actual or implied, that the under- 
"wiiter "will continue to insure the assured at the same 
rate, or continue to insure at all. A ne-w policy is a new 
contract, independent of what preceded. It is true that 
it is sometimes very expedient to retain the same under- 
writers on a foUo'wing pohcy when the first policy ex- 
pires before the risk is over, and when in case of loss it 
would be impossible to give proof as to which policy 
would be the one liable for the loss. This may happen 
when a pohcy for time on a ship terminates whilst the vessel 
insured is on her voyage ; or when merchandise is insured 
from one port to a second by a pohcy, and the goods are 
sent forward to a third port as their destination ; e.g., 
silk firom Japan to Shanghai, and thence to London. But 
the principle remains of the separateness of the succeeding 
insurances. A more real exception is in the insurances 
of Mutual Shipping Insurance Associations, where the 
assured has a right to continuous insurance, if he con- 
tinues to pay his calls and is not expelled by resolution of 
committee, &c , under the by-laws of the society. But 
it must be repeated that these mutual associations have 
rather the nature and character of benefit clubs and 
friendly societies than of Assurance Compames. 
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(Again, premiums in the tliree departments of Insurance 
are much distinguished by the manner of their construc- 
tion.’ Life premiums are the result of mathematical 
synthesis. They, and aU other parts of the actuary’s work, 
are capable of algebraic expression. They are tabulated, 
and remain unaltered usually for many years. Fire pre- 
miums are arrived at by merely registering experiences of 
localities, occupation, &c. ; or an assumed rate becomes 
conventional, and is changed with the utmost difficulty ; 
the public and the companies not caring to consider much 
whether it is in favour of one or the othef^ whether 
eighteenpence for a hundred pounds enables a company 
to pay losses, expenses, and agency and secure some 
profit to the company wMch undertakes this business. 
When a great calamity by fire takes place, it often drives 
the Insurance societies to reconsider their scale of hazard- 
ous and extra-hazardous premiums, and gives them the 
opportunity of advancing them, at least for a time, till 
they are weighed down again by competition. 

Marine Insurance premiums are an admixture of 
experience, tradition, and personal fancy. They fluctuate 
with seasons and states of the barometer ; they are affected 
by locality, by a storm, and by political events ; by pre- 
judice, by the character of the assured or broker, by 
competition, by the comparative strength of will of the 
two contracting parties. They are too uncertain to be 
tabulated, too unsettled even to be quoted m a pnce- 
current. A marine premium combines more elements in 
itself than a life premium, but the quantitative relations 
of those elements aie not mensurable, and can be brought 
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into no formula, except a most radimentary one. Yet, 
unscientific as is the process by which the individual 
underwriter weighs the risk and fixes the premium, there 
is a process ; the mind combines the ingredients, makes 
deductions, compensations, forecasts. Instances are known 
by comparisons made after a long series of years in which 
the adjustment of premium and risk has been so exact, as 
to have left the underwriter just a living profit for each 
year of his operation. And, generally, premiums coincide 
pretty well with the risk undertaken ; for if experience 
proved them to have been too high, they would cease to 
be given ; and if to be inadequate, the underwriter must 
at last succumb^ 

The premium being agreed^ upon between the assured 
and the underwriter, is due immediately ; is. Premium, 

when due, and 

indeed, a condition precedent to the effectua- by whom 
tion of the insurance. Fire and hfe offices do not issue 
their policies till the money is paid for premium, and in 
the old form of marine policy, still extensively used, a 
receipt is given for the premium, as mentioned above. 
Therefore the underwriter cannot plead that a policy is 
void by the non-payment of premium, on this form, except 
it were fraudulently obtained from him. In Marine In- 
surances the assured pays the stamp-duty ; and in Fire 
Insurance he pays a Government duty' each year of three 
shilling s per cent , equal on the lowest, or non-hazardous 
rate, to 200 per cent, of the premium. ‘In Life Insurance 
the duty is very low^ one shilling per cent., paid once only ; 
and it is frequent with offices not to charge this to their 
assmred • Whilst the validity of the policy is secured to 

p 
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the assured by the receipt for premium wHcb it contains, 
that acknowledgment is not conclusive as regards the 
broker or agent who actually effects the insurance — an 
intervention which is very common. Underwriters and 
brokers have, frequently, running accounts between them- 
selves, and often set off their mutual claims for premiums 
and losses, paying the resulting balance at stated or ic- 
regular times. Against a broker an underwriter can 
support an action for premiums not paid, notwithstanding 
the receipt clause in the policy. 

Ikom the premium nominally agreed to be paid to the 

Deductions Underwriter, two deductions are made before 
fromPramimn. money comes into his hands. One is a 

brokerage of 5 per cent, “"due to the agent effecting the 
insurance, but which, it is to be remarked, is paid equally 
although the assured does his insurance personally, 
without that intervention. The other deduction is a 
discount, usually of 10 per cent., for immediate payment. 
It is also paid to whoever effects the insurance ; and even 
when a broker is employed, it depends upon arrangements 
between him and prmcipal whether he retains it or any 
part of it ; but it is always allowed by the underwriter. 
It has, in truth, somewhat lost its original character, and 
is not exclusively connected with prompt payment, 'for 
the same discount is allowed on balances in the six-weekly 
settlements customary with the offices, and with the 
yearly settlement which generally takes place at Lloyd’s. 

An inconvenience attends this system of deduction. It 
is that the quoted premium must always be 15 per 
cent, above the rate equivalent to any risk, including 
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underwriter’s profit Premiums are increased, and as an 
absolutely certain result, the amount of insurance efiected 
is diminished. As to a very large extent the assured now' 
makes his own insurances and receives back himself the 
nominal brokerage and discoimt, the plan is to him only 
a circuitous way of doing nothing. 

Much would be gained if the word discount were ex-| 
punged from the commercial vocabulary. It has lost its* 
true import, and is used far more for concealment and 
temptation than*to any valid and useful purpose. A true 
discoimt is the rebate of a payment before its due time, 
and should be only for the exact number of days antici- 
pated, at the current rate of interest. But we see dis- 
counts of 10 per cent, and even 20 per cent, given 
with scarcely reference to the day of prompt or the 
value of money. At Birmingham and Sheffield the term 
discount seems to have passed into a difierent use or 
agmfication ; and hardware at a stated price, with a dis- 
count of probably 75 per cent, must mean that it is an 
easier method of equalising the rise and fall in prices of 
the manufactures than altering the figures of the multi- 
tudinous price-lists. Such an explanation of 75 per cent, 
discount is reasonable and comprehensible ; but the evil 
remains that shippers and others can get, in many trades, 
invoices made out to them without allusion to the discount. 
These remarks are possibly obiter dicta, but the subject is 
worth some consideration by the mercantile world. 

After a premium has been paid to an underwriter, it 
may be claimed back from him, in part or in of - 

full, on several grounds, namely : — Premium. 
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For want of interest 

For absence of risk. 

For double insurance. 

For innocent illegality. 

For fraud. 

, For conditions made in tbe policy. 

If it should prove after effecting an insurance that 
Want of goods expected by a ship were never on board, 
Interest. ^ supposed interest the assured had in a 

ship or goods was not his, so that he had no right to in- 
sure ; or that, after insuring his freight, the freight was 
paid him by the shippers of caigo before the sailing of the 
vessel ; or that, having an interest but not knowing its exact 
amount, he insured more than his interest, as it proved ; 
— ^then, in case of entire want of interest, the policy must 
be cancelled, and the whole firemium returned to him 
who paid it : — and this means 85 per cent, of the nominal 
premium ; for since the underwriter received 15 per cent, 
less than the entire premium, he will, of course, only give 
back as much as he received. At one time underwritei’s 
were allowed to retain one quarter per cent, when 
they cancelled a policy, and this upon the ground of the 
trouble they had taken in the transaction, and that it was 
by no fault of theirs that the transaction was frustrated : 
but I think this is now rarely done, except where there 
has been from the first something uncertain and hypo- 
thetical about the interest. In cases where the want of 
interest is partial and not total, a proportionate part of 
the premium is returned, and the policy is not cancelled, 
but remains in force so far as it is filled with interest. 
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We are now considering the failure of interest, and the 
corresponding return of premium. Excess of interest 
does not affect an underwriter, because his 'own risk is ; 
confined to the sum he subscribes in the policy. In ^ 
general it is beneficial to him that the interest should be 
really more valuable than its value as declared ; only his 
rights are not to be invaded by an increased value being 
put upon the subject-matter he has insured and that 
excess of value being insured elsewhere. He may of his 
own will admit by writing that the interest valued in his 
policy at 100/. is 150/., and then in case of loss with 
salvage he would receive for his proportion only two- 
thirds of the proceeds ; but without this concurrence in 
an altered valuation he is entitled to take all the proceeds, 
although the value of the thing insured was greater than 
its declared value. 

And I would here observe by an interpolation, that as 
there is oft;en a want of interest, obliging a return of 
premium, or a decaying interest involving no return of 
premium on the underwriters’ part, so there may be such 
a position as an inadequate premium, by reason of the 
repetition of interest under one and the same premium. 
This IS a position naturally unintended by an underwriter, 
and can rarely exist with merchandise, but it frequently 
does exist, virtually, with ships. The position does not 
seem to have been observed upon, and the digression on 
the subject is consequently the more excusable. 

If an insured cargo of sugar, saltpetre, or other soluble 
goods were washed out to the extent of one half, tmder- 
writers on the policy of Insurance would pay a claim of 
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50 per cent, in respect of such partial loss. But after 
that loss had taken place, the interest remaining at stake 
on the same pohcy would be reduced to one half the 
original sum insured, and any claim arising after the first 
loss, whether for general average contribution, or for 
further loss of the article itself, would be confined to that 
half interest, consequently to half the sum originally in- 
sured. If the vessel, after losing half the cargo, put 
back to her loading-port, and were filled up again by the 
shippers of the first goods, so that the cargo was thereby 
reestabhshed to its original quantity and value, the second 
shipment would not form an interest on the existing policy, 
nor throw any risk on the underwriters of it. It would 
be essentially a new interest, requiring a fresh Insurance. 

But when the Insurance is on a ship, the case is other- 
wise. Suppose that early in the course of her voyage 
the vessel be dismasted in a hurricane, and that the 
expense of reinstating the spars, rigging, and sails, 
and of repairing the damages below, consequent on their 
fall, amount to a claim of 33 per cent, on the policy; it is 
the same as saying that a third part of the ship has been 
destroyed, and that a new ship has, to that extent, been 
built at the underwriters’ cost. The underwriters have 
thus paid a total loss of one third of the interest at risk ; 
nevertheless, after repairs, the entire interest revives on 
the pohcy, and continues till the voyage is terminated ; 
and if, subsequently, in the course of the same voyage, 
the vessel be totally lost, the underwriters pay the entire 
value, although they have paid for the loss of one third 
of the same interest before. 
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It is easy to imagine an extreme example of this kind, 
to suppose a new ship (on which underwriters pay the 
whole repairs without deduction) on a time-policy for a 
year ; the vessel dismasted at one time, run on shore at 
another, on fire at a later period of the currency of the 
policy ; and, as a result, so entirdy reconstructed after one 
accident and another, as to present a good illustration of 
the perplexing problem of personal identity combined 
with material change and renovation. The three acci- 
dents might cause the underwriters to pay upwards of a 
total loss on the insured interest ; and if, finally, before 
the policy expired, the vessel sank, the insurers would 
pay two total losses, or even ijaore, for one premium. 

It may be urged that the -underwriters can protect 
themselves from this catastrophe by themselves insuring 
the outlay for making the repairs. This is true, but it 

m 

does not affect the question. The principle remains the 
same whether the original insurers sustain the total loss, 
or other insurers be subrogated into their place, to whom 
the first set pay the exact equivalent of the transference 
of the risk. 

There -will be no return of premium for an interest 
that decreases during the currency of the Insurance, if 
the entire interest has once been in the position of capa- 
bility to a total loss. If an entire cargo which had been 
at under-writer’s risk a single day were volimtarily 
reduced in quantity afterwards, there would be, legally, 
no return of premium claimable. I do not mean to say 
thnt underwriter might not agree -vdth the assured to 
return part of the premium under such circumstances, 
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because he might see it expedient for his own interest 
that a smaller cargo should be taken. So, again, when 
ship or cargo has been at underwriter’s risk and it is 
determined to end the voyage at an intermediate place, 
no return of premium can be demanded, although a 
voyage from the shipping port to the substituted port 
could have been insured for a less premium. Yet here, 
again, as a matter of negotiation, it might suit an under- 
writer to return part of the premium on account of the 
curtailment of the voyage insured. 

Premium is returnable though an interest exist, if the 
risk contemplated by the insurance is not run. If a ship 
j Ahssnca of iusixred on a joy age from a to c, and she 
1 loads and sails from b to c, she has never been 

I at the underwriter’s risk, because never sailing on the 
' voyage msm’ed, and the premium must be returned. If 
on a voyage from A to B !;he ship deviates from her 
voyage at a point a on the road to B, and it be clearly 
brought home that it was intended to deviate when she 
left A, it has been held that the policy was void from the 
beginning, so that there was no risk on the underwriter, 
and he must return the premium. But in this case the 
evidence of the original intention to deviate must be very 
clear ; and in civil causes the law is indisposed to judge 
undisclosed intentions, and prefers to keep in the way of 
open facts, or of those intentions which are rendered 
undeniably patent by subsequent acts. Nothing is dis- 
closed by act till the point a was reached and departed 
from, and the intention to deviate might have been con- 
ceived at that time ; in which case the interest was at the 
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underwriter’s risk till up to the point a, and lie had earned 
his preniiujn ; although from that point the policy became 
void, and the interest was no longer at his risk. There 
would consequently be a necessity, in order to claim back 
the premium, to prove by written or personal evidence 
the intention to deviate before the ship left her loading 
port A. 

It may be supposed that want of interest and absence 
of risk in a policy are not only tantamount in effect, but 
are convertible terms. It may be said, where no interest 
exists the underwriter can stand under no risk. These 
conditions are not, however, so identical, and there may be 
interest without risk ; and wl^en the further consideration 
of fraud enters, and risk to the vessel has had place, there 
may be no return of premium exigible, although there 
was no true interest, for the loss would prevent the dis- 
covery of want of interest. 

It is niegal and fraudulent to insure more on an in- 
terest than its value. But, without fraud, it DonUein- 
often happens that two persons, each having 
an interest, in the characters of shipper, receiver, or 
agent, ignorantly insure the same interest twice, or in 
aggregate insure more than the value, or one person may 
do so under a misconception. When this happens, the 
insurance has to be rectified, and a return of premium 
in respect of the super-insurance made. It is essential 
for a Double Insurance to show that not only the in- 
terest is the same, but that the risks undertaken by each 
set of insurers are identical, otherwise one insurer might 
be only supplemental to the other, as is often purposely 
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the case; e.^., one policy may insure Total Loss only, 
and a second policy on the same interest may insure 
Particular Average, or some risks not included in the 
other policy. Or the voyage may not be identical. One 
Insurance may be from A to z, the second from B to z ; in 
■which case, although B be on the line from A to z, and only 
a short distance from A, yet, inasmuch as a loss might 
happen in the transit from A to B whilst the interest was 
on one set of insurances only, that set has earned their 
premium, and would refuse to return any part of it. But 
assuming the interest, the voyage, and the risks to be 
identical, if one person, in error and without fraudulent 
intention, has effected twp policies, the interest will 
attach wholly to the first in order of time, and the 
second as to time will return its premium. When iden- 
tical insurances on the same interest are insured by 
different persons in two places, without collusion, each 
insurance ■will retain a half interest, and return half its 
premium. 

In twofold insurances ■without fraud, the rate of pre- 
mium given may be very different, and it would be the 
interest of the persons insured to attach the whole in- 
terest to the policy at low premium. This, however, 
cannot be done. It is true that, in case of a loss, the 
assured may select that one of the two insurances to 
recover from which he prefers, and the set of insurers 
from whom he recovers must seek their own remedy 
against the other set of insurers for their half loss. 
The assured may be guided by considerations of the 
greater solvency, or the local nearness of one set of under- 
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■writers in respect to tlie other ; and a third considera- 
tion may determine him. The identical interest insured 
against the same risks may be valued at a different sum 
by the two persons effecting insurance. One may have 
unobjectionably valued the interest at 1,000^., the other at 
1,1001 This being so, recovery in case of loss would 
be usually made on the 1,1001 pohcy, and that set of 
insurers would claim on the 1,0001 policy for half their 
insurance, viz. 5001 The larger policy having thus to pay 
6001, would return premium on 5001, and the smaller 
policy would return on a like sum. 

Save in the respects of differential valuation and pre- 
mium, solvency of underwriters and locality in which 
claims are payable, it is not generally important to the 
assured which set of underwriters is liable to him in case 
of loss, or from which he receives back the moiety of 
double premium. But tlie case is altogether different 
with the underwriters. The question of liability and 
interest affects them on every policy they subscribe. It 
is their object to retain full interest where there is safe 
arrival ; to have it reduced in case of loss and damage. 
The contention about interest, and, consequently, return 
of premium, is therefore usually raised by them ; and, 
strictly, the assured should be ignorant of the questions 
agitated, or indifferent to them, since they concern only 
the two sets of underwriters. But, practically, the 
course of business brings in the assured as a third person 
in the discussion. It is of the rarest occurrence that 
one set of under'wri.ters, or one company, claims a return 
of premium directly on the other set of underwriters or 
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company. The convienent arrangement is, that the pro- 
portions of interest and returnable premium being equit- 
ably settled on the two policies, the assured receives 
from each the due return of premium, and looks to each 
policy for the proportionate payment in case of loss. 

There are three suppositions of fraud. There may be 
Prand fraud on the part of the assured, fraud on the 
underwriter’s part, and fraud by both parties to a policy. 

Where there is fraud by the assured the premium is 
in general not recoverable back though the policy is 
vacated ; for a risk may have been run previous to the 
discovery of the fraud, and, had the ship or goods been 
lost on the voyage, no discovery of fraud would have 
been made, and the underwriters would have paid a loss. 

If a discovery of fraud be made previous to any 
actual risk having been run there might then be no 
ground for the underwriter retaining the premium, and 
he would have a remedy agamst him who attempted to 
defraud him, by criminal proceedings. 

Wken the fraud is the underwriter’s, by insuring an 
interest after he had had private information, not known 
to the assured, that the risk was already over by a safe 
arrival, &c., he must return the premium. But it is not 
aU information possessed by an underwriter that will 
have this effect ; for notices publicly afdxed, intelligence 
gained in the newspapers and the like, are equally cog- 
mzable by assured and underwriter ; and it is a sound 
principle in mercantile matters that both parties to a 
transaction are taken to know their business. And this 
is carried to the length of holding each party to be in- 
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formed, when it might be shown that there was no pos- 
siblity of reading all the lists and available information 
at the time the Insurance was effected. On the other 
hand, there must be a general presumption of bona fides 
in people who deal together. 

When there is fraud, or attempted fraud, on both 
sides — ^when assured and underwriter are mutually en- 
deavouring to take each other in, or both are engaged 
in defrauding the revenue — the law mil not assist either 
party in such nefarious transaction. It refuses to be in- 
voked to such a quarrel. Neither will it be a party to 
an insurance illegal by mutual consent, as a no-interest 
policy and others void by statute 19 George 11., al- 
though there may be no imp'iitation of moral turpitude. 
The parties begin with a tort, and they must get out of 
it as they can.® But where it is an innocent illegality, 
as from ignorance of facts, the premium would be re- 
coverable in spite of the underwriter’s advantage of 
possession. 

Lastly, there are returns of premium on various con- 
ditions stated in the policy itseU^ which go to stipulated 
reduce the tmderwriter’s risk. It is found, 
practically, more convenient for the underwriter to re- 
ceive the entire premium for aU contemplated risks, 
binding himself to return conditional portions of it when 
it is ascertained at the end of the voyage how those 
conditions have been fulfilled, than that he should re- 
ceive premium equivalent to the minimum of risk, and 


® Tudor’s ‘ Leading Cases,’ p. 210, ed. 1860- 
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be paid for additional contingent risks ■when it is known 
they have been run. The circumstance of the under- 
writer being in possession of the whole premium is sure 
to bring the assured to him again when a return is due 
to the latter ; who, if he had to pay an extra premium 
for the uncertain risks, liiight, in the hurry of business, 
forget to go back to the underwriter, and the under- 
writer would find it difiicult, or rather impossible, to 
watch all contingencies of aU risks undertaken by him 
requiring further premiums, which contingencies he has 
no private means of ascertaining. 

The stipulation for returns of premium is nearly 
always accompanied with a condition, expressed or im- 
plied, that there shah be eCP arrival of the interest, i. e. 
that the returns^ will not be made (except for short in- 
terest) unless the ship or goods arrive safely at their 
destination; safely, because if only half the value ar- 
rive, the returns •wiU be made on half value only, and 
so for any other proportion of the interest which arrives. 
A few persons, however, stipulate that the returns shall 
be made whether the interest arrives or not, absolutely. 
• Those who do this are in a very small minority. 

With regard to many conditional retm’ns of premium, 
it is difficult to understand the reasonableness of a ful- 
filled condition being affected by a subsequent event. 
If a vessel have liberty by the policy to ‘ load at A or B 
a cargo for c, with a return if she load at A only,’ and she 
loads only at A, and is subsequently lost on the voyage, 
it is not easy to see why a reduction of premium having 
been agreed to by underwriters, equivalent to a reduction 
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of risk by tbe vessel not going to the second loading-port, 
the reduction should not be naade, though by a subse- 
quent event altogether unconnected with the ports of 
loading, the interest never arrives. Yet it is so; and, 
the custom being uncontested hitherto, it is wise in those 
who see the position in its true light to provide, by their 
policies, for an absolute return. I suspect that this is a 
case of sentimentalism — a spirit creeping a good deal into 
our institutions, but which has had httle influence as 
yet in Marine Insurance, except when connected with 
the modem names of the ships insured. It seems to 
proceed on the principle that it is hard on the under- 
writer who pays a loss to ask him for any additional pay- 
ment, although justly due ; Aat to demand a return of 
premium whilst recovering a loss from him is to add 
aggravation to misfortune ; and that it is better — at least 
more humane — to gild the bitter pill at the expense of 
a httle gold-leaf 

In Mutual Insurance Associations or Clubs, it is usual to 
provide for losses, not by premiums properly so-called 
and prepaid, but by contributions from the members from 
time to time towards the claims made by sufiering mem- 
bers and allowed by the managem. It is clear that 
these instalments have no right to the name of premium ; 
although by the arrangements of some clubs a near re- 
semblance to premium is anived at. This is not general, 
and the ordinary method of meeting losses is by contri- 
butions, by call, made after the event. To secure the due 
payment of these contributions, the club rules provide, 
that upon failure of a member to pay calls, his ship 
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entered in tlie association ceases to be insured, yet remains 
liable to tbe end of tbe specified period to contribute to 
the losses of others. Parallel to the stipulated returns in 
ordinary policies, there are provisions in dub rules for an 
allowance to members whilst their vessels are laid up un- 
employed. This allowance is carried to their credit when 
making the calls. 

On fire-policies there can be but few opportunities of 
Fire aad Life ^duTu of premium : errors, over-insurance of 
Poiieies. property the value of which was unknown or 
uncertain at the time of effecting a policy, or a condi- 
tional stipulation complied with, will be the principal 
gi’ounds of return. 

Life-policies stand on a different footing. Besides 
stipulated returns — e.g., ‘ to return 20s. per cent, if the 
life insured does not leave Europe ’ — there are those vir- 
tual returns of premium which are called purchases of the 
policy. 

It has been already stated, that whilst the events insured 
against in marine and fire policies may never arise, the 
event contemplated by a Life Insurance is a certain one at 
an uncertain period, for it is a mortal being’s death. The 
yearly reception of premium is a terminable annuity, which 
in the mass, and fructified by interest, provides against the 
certain event, and leaves a surplus for profit and working 
expenses. A fire premium is also an annuity, on an 
even and minimum scale. The subject-matter does not 
deteriorate in safety by lapse of years, and accordingly 
the rate charged remains the same. The year’s premium 
is the exact payment for a year’s insurance. It is a cer- 
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tain article at a certain price. Not so with life premiums. 
There is an unvarying yearly price paid for a varying 
yearly risk. It is mathematically commensurate with the 
risk of one year only of the life insured. Before that 
point of time is reached, the premium is too high for the 
actual contingency ; after that point is passed, the price is 
in defect of the risk run, and its inadequacy increases 
constantly with each year of life.J In the former period 
an Assurance Company is enjoying a profitable annuity, 
and has every interest to retain it and not part with it ; 
after the balancing or nodal point there is a growing 
argument to get rid of the undertaking before the event 
contemplated takes place. Tliis can be done by reinsming 
the life with another office, thereby securing part of the 
earlier profits ; or by purchasing the policy assured ; which 
really means, purchasing an indemnity against the im- 
pending event by giving back part of the sum already 
accumulated out of the premium paid. Each office has a 
different method of calculating the value of the risk which 
they are ready to buy off* ; but the soundest plan appears 
to be on the basis of diff'erence between the premium the 
company actually receives, and the premium it must pay 
by reinsuring the risk elsewhere, a certain margin of profit 
coming to the aid of the purchasing company. This 
diff*erential annuity, capitalised at an adopted rate of 
interest, is the value of the policy, i.e. the value of the 
riddance from the policy ; and it is either given in full, 
or in some certain proportion which is the usage of the 
Company. 

It appears that for a long time it has been usual, and 

Q 
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allowed for the assured in suing for a loss on his policy, 
Actions for to enter two counts, viz. one for the loss, and 
° another for the return of his premium in the 
event of his not succeeding on the first issue The alter- 
native IS quite equitable in those cases when the under- 
writer’s resistance is on the ground of the policy never 
attaching to the suggested interest, or being void, ab initio, 
from some other cause ; but it is perfectly illogical in 
other instances, as where the interest has attached and a 
risk has been run on the policy and resistance to a claim 
is grounded on subsequent events, errors, or frauds. Yet 
this position leads, as was observed by Lord Chief Justice 
Cockbum, in the recent cases of Carr v. The Alliance In- 

(T. 

mrance Company, and Carr v. the JRoyal Exchange 
Assurance, to the most flagrant and palpable injustice ; 
and the rules of procedure which permit such an anomaly 
as that the plaintifT can on one count receive back the 
premium he paid for an insurance, and then, on the second 
count, recover a loss on the very policy which has thus 
been shown, by the recovery of premium, to be void, 
have embarrassed the courts, as another judge observed 
at the same trial, ever since the time of Lord Mansfield. 

In Carr v. Montejiore, &c. (Queen’s Bench, Fov. 1864) 
the companies, acting under erroneous advice, pleaded 
that the policies in question had never attached, and paid 
the premiums they had received into court, in virtue of 
the insurances being void. The plaintiff took out the 
premiums so paid — ^paid on the ground of there being no 
insurance ; and he then proceeded on his other count for 
loss to be indemnified by those policies. The amount of 
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damages or loss (the fact of loss having been established 
to the satisfaction of the court) was assessed by arbitrators 
and was paid by the defendants. They then brought before 
the court their contention that the plaintiff could not re- 
cover on two contradictory counts on the same subject- 
matter, and that the premiums wrongly paid by the de- 
fendants ought to be refunded to them. The justice of 
their demand recommended itself instantly to the court, 
who would not hear an argument from the plaintiff’s 
counsel as to the moral right of the twofold recovery ; 
but the complex machinery of the law seemed to lack an 
instrument for rectifying the paradoxical position of injus- 
tice brought before the court, ‘ which could not see its 
way,’ as Justice MeUor observed, ‘ to putting its hands 
into the plaintiff’s pocket to take the money out again ’ 
which he had buttoned up so safely there. 

In recapitulation of what has been said in this chapter, 
we have seen that premium is the distinguishing mark 
of insurance; tha^thqugh actually named a summaiy. 
reward, it is really a price ; and that either absolutely 
paid in advance, viz. at the time of executing the policy, 
or supposed to be so. The common or Lloyd’s policy, 
therefore, contains in itself, in order to make (in this 
view) its contract valid, an acknowledgment of the pay- 
ment of the premium ; and other policies also confess the 
payment, or, at their outset, state the basis of their con- 
tract to be the promise or obligation of the assured to 
pay forthwith the agreed premium; while some East 
Indian and China companies, which frequently draw bills 
on England for the premiums, endeavoured by the word- 
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ing of their policies to make the insurance dependent on 
the payment of those bills ; a form which was very in- 
convenient in practice, and led to some intricate questions. 
Wothing was said on the important subjects of the inter- 
vention of brokers and agents ; running accounts for 
premiums ; and the relative position of the three parties, 
when insurances are effected by a broker’s medium; 
which subjects are reserved for a separate chapter. 

We saw that the system of mutual shipping Insurance 
associations, or clubs, introduces another principle. Pre- 
mium, or a prepaid price for the risk undertaken, is dis 
carded ; and instead thereof a number of shipowners 
associate themselves together for their mutual security 
against losses, which are paid rateably by the members, 
on the value each declares on his property entered in the 
club. As losses occur a contribution is made among 
the members ; and these ‘ drawings ’ stand in the benefit 
society as a substitute for premiums. 

As to the methods by which the varied risks of mari- 
time commerce are estimated in an eqiuvalent premium, 
we found the premiums based on esperience, but arrived 
at by very unscientific roads, thereby greatly differing 
from the premiums of Life Insurances. The various 
elements which go to compose the estimated value of a 
risk are constantly changing, and are many in number ; 
and these are often blended with personal considerations, 
prejudices, special knowledge of articles or localities, and 
other things ; from aU which the underwriter ehcits by a 
certain tact and the aid of memory an equivalent in 
price ; which premium when formed by persons of skill 
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and experience, very often proves itself singularly true on 
a comparison ■with results. 

The very low rates charged on certain risks was men- 
tioned with surprise, as seeming inadequate even to the 
labour of keeping accounts. Nevertheless, a sort of 
market value or possible price at which such risks wiU 
find insurers, they continue to be underwritten ; and we 
must presume that they blend with the whole mass of 
premiums, and lead to some indirect advantage. A 
slight examination was made of life premiums, their 
history, and the methods of their construction, and the 
points of distinction were shown by which they differ 
from marine and fire premiums, and in the terms on 
which underwriters accept them. Premiums on ordinary 
marine poheies were also contrasted with the payments 
or quasi-preminms of mutual Insurance associations. 

Concerning the time at which premiums are payable, 
and the persons by whom paid, it was shown that the 
insurance contract contemplates a cash payment, and that 
the engagements of the policy depend on that payment 
as a condition. To render the holder of a pohey safe, a 
receipt is given in most policies for the premium ; but 
when a third person intervenes in the transaction, as 
broker or agent, the receipt in the policy does not avail 
him ; for the system of running accounts between brokers 
and underwriters is publicly known and is recognised in 
law (Xenos v. Wickham, &e.). The position is more 
difficult as to a runmng account between the assured 
himself and the underwriter ; and the right of setting off 
premium against loss has been a frequent source of 
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dispute. In law, the underwriter’s receipt stands re- 
corded in the policy, and will generally be conclusive. 
Vahn, looking upon insurance as a contract of reciprocal 
duties, imphes that the premium due and unpaid might 
be satisfied by deductmg it from a loss the underwriter 
has to pay. His words are, that a company or individual 
by this contract guarantees all losses and deteriorations 
which may happen by accidents or perils of the sea to 
the ship or cargo during the voyage and during the con- 
tinuance of the risk, less a sum which the assured must 
pay to him. Our system of Insurance is based on a 
different principle. 

The deductions made before payment of premium to 
the underwriter were then mentioned, Hz. discount and 
brokerage ; and an opinion was expresse(5 adverse to 
discounts in trade generally, and especially of concealed 
allowances, as being seldom beneficial and often a mere 
facihty to dishonest practices. Eetums of premiums 
were next entered on, and the conditions which give rise 
to them, whether in part or in whole ; and a divergence 
was made from the subject to the converse position of 
premiums which prove in result inadequate by a repetition 
of risks under the same premium, which principally 
happens in insurances on ships. A test was given when 
premiums should not be returned ; viz. when at any time 
the underwriter was exposed to the risk of a total loss, 
however short the time of such exposure. An anomaly 
was pointed out as to the custom afiecting claims for 
return of premium, by allowing subsequent events to 
negative a return of premium on some certain condition. 



RECAPI TULATION. 


231 


wHcli condition was fulfilled before the interest insured 
entered into danger : as when an option was given of 
sailing from two ports, with a return if she only sailed 
from one ; and the ship sailed from one port only and 
was afterwards lost. A difficulty was also shown relative 
to intended deviation vitiating a pohcy ah im£o. 

The subject of double insurances as demanding returns 
of part of the premiums was entered upon ; and also the 
effect of fraud on pohcies, and in what cases the under- 
writer is entitled to retain his premium on a policy 
vacated through fraud. Stipulated returns of premium 
specified in the policy were mentioned, and the reasons 
given why, in naming a premium when the exact con- 
ditions of a risk are not known at the time of effecting 
an insurance, it is a more convenient and a more common 
plan to fix a maximum price, with conditional returns 
for contingencies reducing the underwriter’s risk, than 
that he should receive the minimum rate, with a promise 
that the assured should pay him additional premiums for 
circumstances enhancing the risk, when the particulars of 
the voyage, &c., become known. 

Eeturns of premium on fire and on life pohcies were 
slightly glanced at. On the former class they can be but 
seldom, and on a few, defined causes. In assurances on 
lives there is a separate ground for return; for a life 
pohcy is an engagement to assume the risk of mortality 
for a year (generally), with a further engagement to con- 
tinue to enter upon that risk, year by year, at the same 
premium, as long as it continues to be paid. Were it not 
for this latter engagement, the completion of each year 
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of insurance, wliilst tlie assured life survives* would be 
pure profit ; a successful speculation on the life of tbe 
assured. But as tbe speculation is to be continued, even 
to the end of bfe, at tbe assured’s option, tbe stated 
premium is yearly growing disproportionate to tbe in- 
creasing risk of death happening, and a loss having con- 
sequently to be paid. After a few years it becomes, 
therefore, tbe interest of tbe company granting insurance 
that tbe insurance should be discontinued, because that 
secures tbe company all tbe premiums it has received 
absolutely. The renewal of future risk can be effected 
in two ways ; viz. by sharing tbe sum received with tbe 
assured, on condition that discontinues the insurance ; 
or to reinsure elsewhere their own risk, paying necessarily 
a higher premium proportionate to the advanced age of 
the assured life A calculation of the price at which the 
latter operation can be effected ; that is, a calculation of 
capital, representing the differential value of two annui- 
ties — the premium to be received, and the premium to bo 
paid for the remainder of the assured’s life — ogives the 
office value of a policy. And if from that deduced sum 
a deduction be made for office expenses, profit on the 
transaction, &c., the value is arrived at which can be 
given as purchase-money to the holder to lapse or cancel 
the policy, A sale of a policy in open market does 
not differ in general greatly from the price the issuing 
office is willing to give for it. Insured persons should 
disabuse themselves that there is a fixed or umversal 
price at which they can sell their policy to the office — 
as one-third of the premiums paid. It is not so; and 



BECAPITULATION. 


233 


several elements enter into the computation of the actuary 
■who values it. 

KnaJly, the paradoxical position was pointed out in 
which an under'vmter is placed by the present rules for 
pleading, when an action is brought upon a poHcy in 
a certain form. The late case of Carr v. Alliance In- 
surance Company, embodies in a crucial manner this 
anomaly. As the case will probably be mentioned again 
hereafter, there is no occasion now to do more than 
refer to it. 
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CHAPTEE VIL 

OF INTERESTS. 

An actual interest is essential to tlie validity of an in- 
Neeessity of su^'auce. This cardinal fact is to be accepted 
Interest. following reservations : — 

1. A policy of insurance may be opened and executed 
upon tbe expectation of ip.terest, before it is known of 
wbat the interest will consist, its amount, quantity, &c. 
Sucb a policy may be called a provisional insurance. Its 
existence will still depend upon tbe actual iaterest sub- 
sequently declared upon it. If tbe interest turns out in 
result to be smaller than the sum ‘ opened ’ or insured, 
the vacant part of the amount insured is null, and the 
premium on such portion is to be returned 

2. A policy maybe effected upon areal interest, either 
on a ship at sea, or on merchandise, &c., shipped or to be 
shipped in some foreign place; and the ship and the 
goods may have been lost or destroyed before the exe- 
cution of the policy, so long as the fact is unknown to 
the assured. Eor the policy contains the admission 
‘lost or not lost,’ and has a retrospective compre- 
hensiveness. 

And now, strangely, by the doctrine laid down in 
Gledstanes v. Royal Exchange, an insurance may be 
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effected, and a loss claimed thereon, where before effect- 
ing an insurance both assured and underwriter know of 
the loss of a ship or goods, but do not know {i.e. are not 
certain) that the interest thus destroyed is to rank on the 
policy so opened. 

3. If, without fraud, two personshaving right or reason 
to insiue — as eg.a. shipper and a receiver of goods — ^insure 
separately the same interest, such interest will remain 
insured, but wiU be shared between the two policies. 

4. It is not necessary that a real interest should be 
exclusively a material interest ; certain debts and liabilities, 
and even expectations of profits and commissions, are good 
insurable interest if they tjuly exist, and can be en- 
dangered by the contingencies of maritime perils. But 
those debts which shoot over the voyage, as a personal 
debt claimable at law whether a ship arrive or is lost, are 
not insurable ; neither are documents merely representa- 
tive of value or debt, which value or debt could be 
recovered by independent evidence though the documents 
be lost, as deeds, bills and, semUe, bank-notes, valid 
interest. 

So freight, or the price payable for the carriage of 
goods, is insurable : — ^by the sliipowner or charterer if the 
freight is contingent on the arrival of the ship at her 
place of destmation ; by the shipper of goods if he has 
paid the freight in advance and absolutely ; for then the 
contingencies of the voyage affect him, and not the 
person who has already received the freight. 

5 The lives of persons cannot be insured by a marine 
policy, except by indirect methods ; as by a clause pur- 
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posely framed to meet that part of the hTavigation Act 
which gives remedy against the ship (and now, by the 
‘Fusileer’s ’ case, against cargo also) for loss of life ; and 
on slaves or Coolies, and other involuntary labonrers, by 
msuring as passage-money a value on each head. The 
pen revolts from saying more on such appraisement of 
human beings as objects of risk and merchandise. 

The true province of Marine Insurance is to give pro- 
tection from risks in respect of real property or real 
value. Everything which would make it approach betting 
is to be jealously avoided. There is in mankind a com- 
mon tendency to find excitement and to hope for profit 
by dealing with contingenJ; events, chances; and since 
insurance has existed as a system there has been, and 
now is, a constant attempt to divert it from its useftil and 
legitimate end, and make it subservient to these gambhng 
propensities. The law has been particularly stringent 
and severe in its determination to prevent such misuse of 
a valuable institution; and the Statute 19 Geo. II. c. 
xxxvii , rendered necessary by this flagrant misuse, was 
framed so strongly as now to seem somewhat out of pro- 
portion to other enactments relating to commerce, where 
a certain hbration is permitted, and is found necessary, for 
the free exercise of mercantile adventure. And it has 
happened that a traditional terror of an infraction of this 
act has been handed down, when from the progress of 
ideas and events a httle more hberty would be desirable. 

The preamble of the Act 19 Geo. EE. states — 

It being found by experience that the custom in England of 
making assurance, interest or no interest, or without further 
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proof of interest than the policy, hath been productive of many 
pernicious practices, whereby great numbers of ships with their 
cargoes have been either fraudulently lost or destroyed, or taken 
by the enemy in time of war ; and that such assurances have 
encouraged the exportation of wool, and the carrying of many 
other prohibited and clandestine trade, &c. 

And the statute proceeds to enact : — 

That no assurance shall be made on any ship belonging to 
His Majesty, or any of his subjects, or any goods laden on board 
any such ship, interest or no interest, nor without further proof 
of interest than the policy, nor by any way of gaming or wager- 
ing, or without benefit of salvage to the assurer. And that such 
assurance shall be null and void. Yet, 

First, — Assurance on private ships of war may be made for 
the owners thereof, interest or no interest. 

Secondly, — Any goods, merchandise, or effects, from any 
ports or places in Europe, or limerica, in possession of the 
Clowns of Spain or Portugal, may be assured in such manner as 
if this Act had not been made. 

Thirdly, — It shall not be lawful to make re-assurance, unless 
the insurer shall be insolvent, become a bankrupt, or shall die ; 
in either of which cases re-assurance may be made. 

Fourthly, — All sums to be lent on bottomree, or at respon- 
dentia, upon any British ship bound to the East Indies, shall 
be lent only on the ship, or on the merchandise laden on board 
such ship, and shall be so expressed in the bond, and benefit of 
salvagfe shall be allowed to the lender, who alone shall have a 
right to make assurance on the money so lent. And none shall 
recover more than the value of his interest in the ship, or on its 
merchandise, exclusive ot the money so boi rowed. And if it 
appears that the value of his share in the ship or merchandise 
does not amount to the full sum so bon owed, such borrower 
shall be responsible to the lender for so much of the money 
borrowed as he hath not laid out on the ship or merchandise, 
with lawful interest, together with the assurance and charges in 
the proportion the money not laid out shall bear to the whole 
money lent, notwithstanding the ship and merchandise may be 
totally lost. 
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Fifthly, — In all actions the plaintiff shall declare, within 
fifteen days, what sums he has assured. 

Sixthly, — Persons sued on policies of assurance are to bring 
the money into court, and the plaintiff not accepting it with 
costs, to be taxed, in full discharge, and shall afterward proceed 
to trial in such action, and the jury shall not assess greater 
damages to the plaintiff than the money so brought into court ; 
such plaintiff, in every such case, shall pay to the defendant in 
every such action, costs, to be taxed ; any law, custom, or usage 
to the contrary notwithstanding. 

Of interests at stake a line must be drawn between’ 
Legal and those wHcb 8X6 and those which are not legally 
Interests insurable. The interests uninsurable because of 
illegality, are themselves to be subdivided. In the first 
class are those which are dot legal, because tainted with 
wrong-doing, or which contravene public safety, or the ma- 
jesty of our own laws. Such are smuggling risks, inward ; 
insuring enemies’ property ; running an effective blockade. 
In the second class are those interests which are illegal in 
a technical sense, but without imputation of criminality. 
The persons interested are debarred from making a legal 
insurance by virtue of a statute, or from the nature of 
the proposed risk or interest itself, which, according to 
the doctrine of insurance, makes it incapable of being 
protected under this system. Thus, to introduce the 
terms into a policy, ‘free from average, and -without 
benefit of salvage,’ or ‘ this policy to be proof of interest,’ 
renders the insurance illegal, because those terms axe 
against the enactment of George II., quoted above: 
whilst to insure a separate homeward charter before a 
vessel has completed her voyage on the first or outward 
charter, is illegal from the nature of the thing ; it having 
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been judicially pronounced tbat till a sMp arrives at the 
spot where the second charter is to take effect, and in a 
condition to take in cargo on the second charter, there is 
only an expectation of procuring that second chartered 
freight ; and a freight is insurable, but the expecIxiUon of 
a freight is not an insurable interest. 

This is the present law on the subject ; but those 
most practically conversant with the intricacies of char- 
tering and insurance know that it is very difficult to 
harmonise it with what is permitted in other cases, and 
what the necessities of commerce as at present practised 
require. 

The law will give no assistance towards the assured’s 
recovering on policies which hre illegal in the innocent 
sense of illegality ; but no penalty would fall on the par- 
ties to such a contract, if put on a proper stamp. No 
doubt a vast number of illegal insurances are constantly 
being effected — some, because the parties effecting them 
are positively ignorant of the fact that they are illegal, 
and others, because the assured wishes to protect himself 
against some contingency to which he is exposed, and 
knowing that he could not bring his policy, even though 
stamped, into court, determines to rest on the good faith 
of his underwriter ; and thus such insurances are named 
‘ honour policies.’ Such were the reinsurances from one 
office or private xmderwriter to another when over-full on 
a risk, or from other causes, before the Act of 1864 was 
passed, permitting reinsurances. 

It should be remembered that even an ‘ honour policy ’ 
without stamp renders the parties concurring to effect it 
liable to a penalty under the Stamp Duty Act. 
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It may be said, speaking generally, that, except when 
How Interests fraud enters into the subject, underwriters are 
Insurer. not greatly concerned about the interest they 
insure. I rigorously except fraudulent intention ; for if 
that possesses the assured, there can be no safety to Ms 
underwriter. But an underwriter’s business is to cal- 
culate the paying rate of premium for all sorts of risk, 
and the premium is to include a reasonable amount 
of profit. It may be very dangerous to the assured to 
have it discovered that the interest or the risk he has 
caused to be insured is illegal, and his pohcy, in conse- 
quence, worthless if a legal dispute arose on it ; but the 
same position need not, and would not, affect the under- 
writer. He received the premium under the honest inten- 
tion of paying a loss if one arose ; and on closing the record 
of the risk he undertook, in Ms premium book, Ms thoughts 
are not recalled to it until the result is known, and he 
either marks it off as an arrival or a loss, total or partial. 
The underwriter lives on his business ; and the more 
profitable business brought to him the better it is for his 
trade. He is not called upon to scrutinise and question 
the risks presented to Mm, if suspicions of improper deal- 
ing have not been raised in his mind. 

When we speak of the interest of an underwriter in 
The relation to the subject he insures, it must be 

Underwriter’s 

Interest Understood to mean, not that he has any 
actual right or vested interest in the thing itself, but 
only in the adventure. He has no ownership until aban- 
donment is made to him of the thing insured by the 
assured, and is accepted by him, the underwriter. After 
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abandonment, if be voluntarily accepts it, or if tbe facts 
give tbe assured tbe riglit to relieve bimself from tbe 
ownership of tbe thing insured and cast it upon tbe 
underwriter, the property in ship, cargo, &c., together 
with their incidents, vests really in tbe imderwriter, and 
be can dispose of tbe property in any way be chooses. 
As between bimself and tbe assured be is actionable for 
damages ; but in respect to parties outside tbe pobcy be 
must sue and be sued through the assured, except after 
acceptance of abandonment; and even in the latter 
case it is convenient for him to fight through tbe sides 
of the assured, or that tbe assured sliould fight with 
bis concurrence for bis ul^mate rebef, and usually 
with bis guarantee for costs, expenses, and other conse- 
quences. 

In tbe Court of Admiralty proceedings are generally 
in rem, and underwriters have hitherto not change of 
been allowed to appear as parties to a suit or 
action; but this exclusion has been lately 
overruled by Dr. Lusbington, in tbe cause of tbe ‘ Regina 
del Mare ’ (Adm. 2nd Aug. 1864), in which bis lordship 
decided against an application that underwriters should 
not appear and defend. He said, ‘ It is true, underwuiters 
were not formerly allowed to come in, but I have made 
up my mind not to shut out any person having a real in- 
terest in the result of the suit.’ Having satisfied himself 
that the underwriters had this qualification, he admitted 
them to defend. 

It wiU be observed in reference to the above luling, 
that a person may have a real interest hi the result of a 

. R 
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suit who has only a derivative or hypothetical interest in 
the subject-matter of the tiling litigated. 

The interest in a ship as insured consists of the hull, 

Ships masts, rigging, sails, stores and victualling pro- 
visions for the crew ; but not necessarily, in a passenger 
ship, the cabin stores for the passengers. Iron kentledge, 
even when occasionally left on shore, is now decided to 
belong to the underwriter’s interest in ship. The spare 
sails, ropes and spars, carried when an outfit is complete, 
are mcluded in the same. Well found vessels have usually 
a chronometer as part of their outfit: the captain fre- 
quently takes with him a second, belonging to himself ; and 
sometimes the owner puts onboard a third. In a claim 
for loss, the presumption is, that one chronometer is part 
of the underwriter’s property ; but there are often disputes 
on this subject, the owner claiming the chronometer as 
his own private property ; and there being no enactment 
as to what ships or classes of vessels shall caivy a clirono- 
meter in order to make them seawoithy, it is often the 
ground of troublesome cbscussion. The metal-sheathing 
forms, as a matter of course, part of the interest ; yet 
there are some local shipping insuinnce clubs wliich ex- 
cept metal sheathing, excludmg it from the insurance, and 
not claiming the proceeds of it in case of a loss and sale. 

Besides the material interest which vests in the under- 
writer in case of the loss of the ship accompanied with 
salvage, there are the immaterial interests in her named 
incidents ; these are her profitable uses ; and, practically, 
they are confined to any freight due at the time of loss 
and abandonment, or which may grow to be due after- 
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•wards, or •wMcli may be earned subsequently by the 
abandoned ship But the term ■would, in all probability, 
include any amount for salvage services rendered by the 
insm-ed vessel before her abandonment, but not paid till 
afterwards ; particularly if that payment was the result of 
a suit or action in Admiralty. Many persons, kno-wing 
that freight is itself and separately an insurable interest, 
are startled at hearing that what is saved of freight be- 
comes the right of the underwriter on the ship. When 
speaking of interest in freight the subject will be referred 
to again. Considering that the law which has settled this 
point proceeds on unusually doctrinal grounds, it seems 
possible that we may ere long^see a change effected, and 
a position which strikes the majority of people as highly 
anomalous exchanged for one resting on a plainer and 
less abstruse basis. 

A ship may be insured for a voyage or for a specified 
time, not exceeding twelve months. Whether Uiterest in 

ship does not 

the insurance be for time or a voyage the in- dimmisii 
terest has this peculiarity, that it does not diminish 
during the currency of the policy by losses or damages 
sustained by the vessel and repaired or replaced by the 
underwriter. Though the ship be almost rebuilt at the 
under'writer’s cost, the whole value agreed in the policy 
revives; and if the vessel be subsequently lost he pays 
for the ship in totality, though he has previously paid 
50 per cent., or any other portion of her value, for the 
partial losses she has sustained. The interest in a ship is 
in this very much distinguished from that in goods or 
freight ; for, in the two latter interests, if a portion be 
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lost on one part of the voyage and paid for by under- 
writers, it is only the remaining part of the value which 
continues at his risk, and which he can be called on to 
pay in case of the subsequent loss of the ship which 
contained them. If a thousand bags of sugar or rice 
were insured, and by reason of damages or losses sus- 
tained by sea-perils the vessel returned to the port of 
loading, or put into some other port, and there a quarter 
of the thousand bags was found to be damaged and was 
sold, and the shippers of the original goods replaced 
the 250 bags by an equal number of packages, the 
latter would not be at the risk of the underwriter of the 
first shipment ; his interest^during the rest of the voyage 
would be 75 per cent, of the agreed value. But if a 
ship put into port dismasted and with the loss of her 
rigging and sails ; and new masts, rigging and sails are 
purchased and paid for by the underwriters to the extent 
of 25 per cent, of the pohey value of the ship, the rein- 
statement does not relieve the underwriter from any part 
of the value of the vessel as against an after loss We 
may imagine the extreme case of a vessel on a long 
voyage being rebuilt piecemeal in consequence of a 
succession of accidents ; having a new keel and floors, 
&c., and new metal in one port ; receiving new decks 
and upperworks at another place; and new mastage, 
rigging and sails in a third, so that she is at length 
virtually a new ship, for which the underwriters have 
paid progressively the entire insured value, spendmg as 
much as if they had built another ship to replace that 
which was lost ; but for the remainder of the voyage or 
time insured by them the original interest has not dimi- 
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nished, and they are liable yet for a total loss on the 
policy, should one occur to the vessel. 

There seems at first sight something anomalous in this 
position. It might be urged that the value of the new 
work done to the ship in restoring what was lost or 
destroyed demands a new premium, because the subject- 
matter is not the same which the underwriters originally 
insured. But we must remember that the principle of 
identity applies to ships as to human beings. The ‘ Jane’ 
remains the ‘ Jane ’ in spite of all her successive repairs 
and replacements; just as her owner, Thompson, re- 
mains Thompson, notwithstanding the unceasing flux and 
change which goes on in ev^y part of his body. The 
underwriters agreed to insure the ‘Jane’ for a voyage 
or for a year ; and Thompson must be kept indemnified 
to the end. 

And, secondly, we have to recollect that the position 
*of the shipowner uninsured is in all respects the same as 
that of an underwriter who, for a premium, undertakes a 
shipowner’s burthen in respect to sea-pei'ils. The owner, 
uninsured, is under the necessity of repainng his vessel 
however often she may meet with damage, and of en- 
coimtering the danger, after repairs, of her being totally 
lost. When a total loss occurs of an insured ship, 
though at the very begmning of the voyage or period 
of time insured, the underwriter on payment of the 
loss closes the transaction ; no mterest can in this case 
revive. And if an insured ship be taken by enemies, 
and abandonment is made to underwriters, and they pay 
the loss, though there be a recapture subsequently to 
such payment, the risk on the policy does not revive nor 
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the property in the ship revert to the owner ; it is the 
underwnter’s salvage. 

It IS of great importance for the avoidance of diffi- 
ship’sTaiue cultj and disputes, that the interest insured 
should be valued in the policy whenever it is prac- 
ticable. And the insertion of the value at the time of 
insurance is the more necessary when the interest is in 
a ship, because, in case of a loss or of extensive repairs, 
the data are frequently lost or unknown on which a 
value might be estimated, and also because there exists 
much diversity of opinion as to what the real value of a 
ship is for insurance, and as to the methods of arriving 
at a proper value. The gubject of ship valuation was 
thought of sufficient importance, in the year 1863, to 
demand a discussion at the Edinburgh Congress of the 
Association for Promoting Social Science. The papers 
read on that occasion investigated the topic with care 
and great minuteness, and a record of some of them, and 
of the viva voce proceedings, will be found in the volume 
of Transactions for the year. I shall condense my own 
view, in the text, by referring to the paper I read at the 
Congress, and winch will be found at length in an Ap- 
pendix. This paper having been reported in extenso in 
some journals at the time, was excluded, by the regula- 
tions of the Association, from their Transactions, and 
consequently requhes its reproduction here, as I cannot 
better summarise the steps which bring us to the con- 
clusion that the value of a ship is the sum for which she 
would sell. There ought, however, to be no real diffi- 
culty as to the value of a vessel if inserted in the pohey 
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when the insurance is effected,- whatever there may- 
be in assigning a value, after a loss, on an unvalued 
policy; because a certain liberty must be left to the 
assured in this instance, as in others, of putting his o-wn 
estimate on the worth, or importance to him, of his 
property. If he values it high, it is at the cost of larger 
payments in premium ; if low, it is at the disadvantage 
of a smaller recovery in case of loss. 

It is a cardinal principle in Insurance that an interest 
shall not be insured for more than its value, ovcr-insur- 
Where it is discovered that, by different policies, 
a larger sum in total has been insured than the declared 
value of the interest, there is a primA facie presumption 
of fi'and. If the over-insurance be very excessive, the 
presumption of fraudulent intention might be so violent 
as to give ground to a court of equity to reheve the 
underwriters from the danger they stand under, by vacat- 
ing the pohcies. And, if the accusation of fraud is not 
pressed, though an excess of insurance be foimd, the 
assured will not be allowed to recover, in any way, on 
his several pohcies more than the declared value, if de- 
clared, or the true ascertained value, estimated liberally, 
if undervalued. There would be a short interest on the 
several policies in consequence of the over-insurance to 
the extent of the excess. 

But the principle is not to be pressed too hard against 
the assured. A ship insured by her owner at one time 
and valued in the policy, may, from a rise in the price 
of shipping or some other cause, require a higher value ; 
and on the assured effecting a second insurance on the 
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same vessel, he would be quite justified in inserting a 
higher value m the second policy than in the former 
one, although the aggregate of the two insurances form 
a larger sum than that at which the ship was valued in 
the first pohcy. What has to be carefully observed is, that 
the rights of the underwriters on the first insurance are not 
to be afiected unfavourably by any subsequent valuation 
to which they are not parties. In case of a loss occumng, 
and the saving of part of the interest, the proportion of a 
salvage falling to the underwriters on the first policy 
will be in ratio to the smaller valuation of the ship, and 
not to the secondary and larger valuation. Thus, sup- 
pose a ship valued at 2,000^,, had 1,OOOZ, insured on her 
in policy A, and a further sum insured on her in a second 
policy B, in which her value is raised to 2,500Z., the 
underwriters on policy A will be entitled to one-half the 
proceeds, according to the value in their contract, and 
not to two-fifths only, which would fall to them if they 
were concluded by the second valuation. If, by subse- 
quent endorsement, the underwriters agree to accept the 
second and larger valuation, of course no questions can 
arise as to the value or share of salvage; but in igno- 
rance of, or withholding their consent to, a subsequent 
larger valuation, they must receive their proportion of 
salvage on the value in their contract. 

In Bovsjield v. Barnes, a second policy was efiected on 
a ship, at a higher valuation than that inserted in the first. 
The two sums insured exceeded the value of the whole 
ship as stated in the former policy, but not as valued in 
the second It was shown that the vessel was really of 
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the value stated in the later policy, and the plaintiff was 
permitted to claim the fuU amount of both insurances. 
The underwriters on the first policy were not allowed to 
reduce the interest on their policy, by the sum in excess 
of their valuation produced by the second insurance. 

On the other hand we have the case of Irving v. 
Richardson, where two insurances were effected on a 
ship valued in each policy at the same sum. The two 
sums insured exceeded the value of the vessel as declared ; 
and the assured was not entitled to recover more from the 
two policies than the sum declared to be the ship’s value 
in the policies. Unless the allegation of fraud were suffi- 
ciently strong to taint the whole transaction, the assured 
would receive a return of premium firom Iris imderwriters 
for over-insurance, since it left a short interest falling 
upon the later policy, or, sometimes, rateably on both in- 
surances. It is, however, an open question as to the right 
of the first set of underwriters to claim a reduction of their 
interest, on discovery, after loss, of a subsequent insurance. 
If they can sustain an allegation of jftaud against the 
assured, they may indeed prevent his recovering on 
both policies conjointly more than the value of the ship ; 
but it is by no means clear how an after wrongful act of 
his can produce the retrograde effect of altering the 
interest on the first policy. Premiums and losses are 
practically looked upon as correlatives, and the rights of 
underwriter and assured therein are demonstrated reci- 
procally. If the imderwriter on a policy is entitled, in 
case of arrival; to retain his whole premium, he is, con- 
versely, obliged, in case of loss, to pay his whole sub- 
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scription. If lie could have been held at any time during 
the currency of the risk liable for a total loss of the sum 
insured, he is not be deprived, in case of arrival, of any 
part of the full premium. The only reservation to this 
principle is in the case of fraud, which distorts ordinary 
transactions, and requires a new rule. 

Under the name of goods or merchandise are included 
Interest m ^ substauccs used ui commcrce; and the pri- 
vate effects and baggage of passengers, if it ex- 
ceeds what they carry about them or require for use, or 
can reasonably keep in their cabin as personal. Specie 
and treasure are always denoted by name, and not com- 
prised in practice in the term ‘ goods,’ though they fall 
under the present division, in which we are considering 
material interests, apart from the ship itself. 

General titles are sometimes appropriated to special 
uses ; and not unfrequently the word ‘ goods ’ is used ex- 
clusively to express textile manufactures, and even cotton 
fabrics as distinguished from other products of the loom. 
The Lloyd’s policy speaks throughout of ‘ goods and mer- 
chandise ;’ but the two words are probably used only for 
the sake of fulness, and not to assert any differences of 
kind in water-borne objects of value. 

The insurable interest of merchandise is either in gross 
or in detail. An underwriter may insure a ship’s entire 
cargo, as of com, coals, wood, iron, &c., some of which 
cargoes are not identifiable, as corn in bulk, and coals, 
whilst others, as wood and iron, may have marks on them. 
An entire cargo may be in bulk or in packages. When 
the former, the interest is treated as a whole, a umty ; — 
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the standard of claim, 3 per cent or 5 per cent applies 
to the entire cargo ; and "when insured ‘ free from particu- 
lar average,’ a loss of all is required before a claim can 
be made on the policy. Or an artificial separation may 
be made, so as to allow, in case of injury, the claim of 
smaller degrees of damage. The policy then expresses 
that the damage must reach the 3 or the 5 per cent stan- 
dard on each arbitrary division of the bulk, as, ‘ on each 
one hundred bags,’ ‘ each five tons raised from the hold,’ 
or ‘ on each 100^. value,’ and so ’forth. 

The identification of the interest, where possible, is very 
necessary. This is done by inserting quantities, marks, 
numbers, dates, in the policy, ^nd they then become war- 
ranties. Were not care used m specifying the under- 
writer’s interest, there could be no certainty m bringing 
or paying claims. The package belonging to A might be 
claimed of B, and so forth. There are, however, cases 
where exact definition cannot be made in effecting an 
insurance, and the parties are obhged to content them- 
selves with a very general description. 

Interests in goods are either valued or unvalued. It is 
advantageous to have values inserted in policies; it shuts an 
important door by which uncertainty and questions enter, 
and facihtates the arrangement of claims. The manner 
of valuing is various. It may be by valmng the entire 
shipment in one sum ; or valuing each package ; or the 
divisions of weights and measures — as per ton, quarter, 
gallon, &c. ; or it is done by valuing the currency in which 
the invoice is made out, giving it a fictitious exchange for 
the purpose of covering charges or profit ; thus, ‘ valuing 
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the dollar at five shillings ; valuing the tael at sis shillings 
and eightpence,’ &c. ; or, adopting the real or proximate 
exchange of the currency of the country, the valuation is 
frequently made in this manner, ‘ Valuing the goods at 
invoice cost, and including all charges, insurance, and ten 
per cent, for imaginary profit.’ AH these last methods 
are on the supposition of the interest being on homeward 
goods, or in case the quantities and qualities cannot be 
known at the time of efiecting the insurance ; but where- 
ever these particulars are known, as they are generally in 
exported cargoes, an absolutely fixed value of the inte- 
rest is to be preferred. Such alone are properly entitled 
to the name of valued policies ; for though in open poli- 
cies, intended to insure interests when the particulars of 
the shipments expected are unknown, a scale of values is 
inserted, yet the quantities and other details being uncer- 
tain, the interest remains without complete definition. 
As a general rule, it is better not to disturb a valuation 
once made and admitted on the pohcy, even though it 
prove in the event to have been incorrect, unless it be 
done before the event of the risk is known, or m a case 
where firaud can be shown. 

By SUIy. Swann (Exchequer, 1863), where, on an open 
pohcy contaimug a scale of value per ton, &c., a weight 
was endorsed on a pohcy taken from a bill of lading, and 
the weight with proportionate value was initialed by the 
underwriter, but the quantity so agreed on proved after- 
wards, in fact, to be erroneous and greater than the actual 
weight, the court held that the declaration of value must 
stand, on the ground that when the weight was endorsed 
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on the policy and brought to the underwriter, it was in 
the nature of a tender to him to accept it as a fixed valu- 
ation of the interest ; and that by the underwriter’s placing 
his initials to it, he declared his acceptance of that value. 
When there is absolutely no valuation at all, and no in- 
voice, as when goods are consigned for sale, there appears 
to be no other method of valuing than by taking the 
current market price of the commodity at the time of its 
arrival, stripped of freight and duty. And in the still 
greater difficulty of having to assign a value after a total 
loss has taken place, the same method must be resorted 
to. But in the last supposition both quantity and quali- 
ties may also be unknown, and a mean price, and average 
of weight or measure, must be adopted. In this position 
underwriters are quite excused if they watch the process 
narrowly by which the resultant value is obtained. 

It should be observed that the vrords ‘valued at,’ 
standing in the body of the policy, are sometimes erro- 
neously used when there is not the intention of defining 
the value of the interest insured. Some persons are in 
the habit of inserting in that place the sum they are in- 
suring, which may be divided among several separate 
pohcies, and they desire to indicate that the present policy 
forms a portion of a certain entire sum. But the practice 
leads to misunderstanding ; and the proper m ann er of 
proceedmg is to strike out the printed words ‘valued 
at,’ or add to them in writing ‘ as below,’ and at foot, 
before the underwriters’ signatoes, describe the interest 
and its value — thus : ‘ On 100 bales of wool, valued at 
3,000Z.’ Then in the blank space in the body of the 
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policy may be -written — e. g. ‘ 1,000Z. being part of 2,500^.’ 
Or, ‘ 5,OOOZ , with other policies, in all 20,0O0Z.’ Such 
an en’oneous filling up of a policy came before the court ui 
Wilson V. Nelson (Queen’s Bench, May 1864). In the body 
of the policy after the printed form ‘ valued at,’ no figm'es 
were mserted, but instead, the words were added ‘ as 
under.’ The filling up of the margin at foot was as 
follows — ^‘1,S00Z., on fi'eight.’ It might have been in- 
ferred that this 1,30W. was the value referred to in tile 
body of the policy as being declared ‘ as under ; ’ but the 
court held unanimously that the words did not constitute 
a valued policy, but only expressed that the sum msm-ed 
was 1,3001 ; and that the value of the interest was to be 
proved in evidence. 

The interest in the African trade and other bartering 
voyages presents some difficulties : — ^Pirst, because the 
Bartering P^fits of the trade necessarily increase the 
Voyages yalue of the homeward cargo ; and, secondly, 
because goods are going out of the vessel and being 
shipped simultaneously. The quantity and value of such 
a cargo may be changing every hour. Some persons, 
to remedy the first difficulty, open a separate policy for 
the increased value of the homeward goods ; but as oil, 
nuts, and other African productions frequently occupy 
more space than the closely-packed manufactures, needles, 
cutlery, &c., which formed the outward cargo, it fre- 
quently happens that the ship cannot carry back all the 
merchandise purchased or obtained by barter, and the 
second insurance requires to give permission for part of 
the interest to come by another vessel ; and this circum- 
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stance again opens tie way to other questions affecting 
the rights of the first policy. 

Another method for avoiding difficulties arising from 
the inconstancy of interest on a bartering voyage is to 
assume a uniform value as being at risk, although at one 
time a considerable part of the cargo may be on shore, 
and the ship, m consequence, only partially filled. The 
goods discharged or purchased, waiting in stores or on 
the beach, are usually covered by the general policy, as 
is the risk of craft in landing and loading ; but it seems 
carrying indemnity to a great length to clairn a loss for 
interest not lost in the ship, but m safety on shore. The 
case of Tohin v. Harford (Common Pleas, 1863), decides 
against this principle. An insurance was effected on 
ship and cargo for twelve months, dating from the day 
the vessel left Liverpool The cargo was valued at 
8,000^ , with liberty to extend the valuation of the home- 
ward cargo. The policy also contained this clause — 
‘ Outward cargo to be considered homeward interest 
twenty-four hours after arrival at the first port or place of 
trade.’ The invoice cost of cargo was 6,226 Z. The 
ship arrived at the first place of trade in Africa, Kin- 
sembo, on August 14 ; discharged goods to the value of 
2,952^. ; sailed for the Congo on the 17th, not having 
taken in any fresh cargo ; and was totally lost on the 
19th of the same month. The assured claimed a total 
loss, viz. for the value of ship and for the entire in- 
suiance on cargo. Justice Williams in delivering the 
judgment of the court, after referring to the plaintiff’s 
argument that the insurance was for time and not for the 
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voyage, and that the words ‘ cargo valued at 8,000/.,’ 
ought to be construed to mean any merchandise which 
should be on board at time of loss, ruled this not to be 
the true construction of the policy ; and that the valua- 
tion of 8,000/. applied to a substantially full cargo, and not 
to a quantity of goods substantially less than a full cargo. 

‘ It is clear,’ he said, ‘ that the policy covers the mer- 
chandise on board in all or any of the ship’s movements, 
and throughout every variation of loading, unloading, or 
trans-shipment, and entitles the assured to 8,000/. in the 
event of a total loss of a substantially full cargo, or to an 
indemnity in ease of any partial loss, and not in any case 
exceeding 8,000/. But the plaintifi’s claim is to more 
than the indemnity, namefy, to the value named for the 
whole cargo, though only part of the cargo was lost, and 
all the rest was landed in safety ; but we do not find this 
intention expressed in the words of the policy.’ 

The Uoyd’s policy defines the commencement of the 
underwriter’s risk on goods in a two-fold manner. First, 

Endurance of ‘ ^ny kind 

the Risk. goods and merchandises.’ And, secondly, 
as ‘beginning the adventure upon the said goods and 
merchandises from the loading thereof aboard the ship 
as above,’ and the risk ‘ so shall contmue and endure, 
during her abode there,’ &c. 

The goods are at underwriter’s risk from the instant 
they are on board ; and it is usual now to include in the 
policy the risk of craft at loading ; and this mvolves the 
casualties of getting the merchandise out of the boats, &c , 
and on board the vessel. As the whole of a cargo cannot 
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be shipped simultaneously, but is generally some days, not 
unfrequently some weeks, in being loaded and stowed, 
the words ‘ at and from ’ become necessary for the pro- 
tection of the assured, whose safety during the vessel’s 
stay at the shipping port is provided for by the condition 
‘ at,’ as the point of departure is indicated by the term 
‘ from.’ The risk of goods on a wharf or in a warehouse 
whilst waiting to be shipped, is not, however, the under- 
writer’s, unless by special agreement. This additional 
contingency often finds its way, at the present time, into 
policies on the ‘overland route’ and other adventures 
connected with steam traffic; as do also intermediate 
journeys on shore by rail. 

It had been much taken for granted that the expression 
in the policy ‘ from the loading ’ implied the necessity of 
the act of loading at the place where the risk commenced ; 
but in Carr v. Montejiore (Queen's Bench, 186S), this 
reading was held to be incorrect; that the word ‘load- 
ing ’ was intended to define the time and place at which 
the underwriter’s liability commenced ; but that where 
the goods were already on board the failure of the act 
of loading will not mihtate against the assured. This 
case has been already mentioned. Guano had been 
shipped in Patagonia, and the vessel put into the Eiver 
Plate under average, and there all the property changed 
hands by a sale, and the purchaser was insured by a 
policy m the usual form, commencing at Monte Video, 
where the transaction took place. It is true that a small 
part of the cargo had been landed and re-shipped, and 
considerable stress was laid in the plaintiff’s argument 

s 
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on tMs fact of reloading, or, as it was then called, load- 
ing ; but the decision of the court appears not to have 
depended on this exceptional dealing with the cargo, but 
on the broad principle that the term ‘ loading ’ was con- 
sistently employed, though in fact the cargo was already 
loaded when the underwriter’s risk commenced 

The interest continues at underwriter’s risk ‘during the 
ship’s abode there ’ — i.e. at the place of loading, and until 
the goods and merchandises be ‘discharged and safely 
landed ’ at their place of destination. Once landed the 
adventure as affecting the underwriter ceases. Whatever 
damage the goods have sustained up to this point falls 
upon him, but he is not liable for injury on the wharf, 
or at any subsequent time, nor for an increase of the 
original damage. This makes it important that the loss 
or injury of goods should be ascertained as soon as pos- 
sible after their landing. The state of markets may 
sometimes make it desirable to the merchant to keep the 
goods in a warehouse or elsewhere, and during the delay 
before selling them their diminution or deterioration may 
go on increasing ; but this additional loss is not to be 
charged to the underwriters, and practically there must 
always be difficulty in separating it from the original loss 
for which he is liable. 

In a policy opened to insure merchandise shipped 
or to be shipped, with certain definitions, but the par- 
ship-or-sMps’ ftculars of the shipments being unknown at the 
SoUeies. effecting the insurance, as to date of 

shipment, name of vessel, species of goods, quantity and 
value, two rights spring up. The assured’s right is that 
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lie may declare in successioE all shipments on the policy 
coming under the agreed definitions, and so always be 
insured ; the underwriter’s right is that all the successive, 
defined shipments shall be declared on liis policy. It is 
his interest to have as many safe arrivals as possible. In 
the generality of cases he cannot ascertain or check all 
the possible shipments of merchandise from any port 
which might or ought to rank on his policy. He is, by 
the course of business, quiescent till the assured brings 
an endorsement of a shipment on the policy for the 
underwriter to take notice of and initial. Where there 
is loss or damage the assured is not likely to fail in tliis 
duty of declaring interest ; bjit if he forgets, or in any 
way omits to endorse the policy with those portions of 
interest which have arrived safely (for it often happens 
that the shipment and the arrival of goods are known at 
onefime) the underwriter is prejudiced. Yet, he has httle 
check on the declarations. He is obliged to trust to the 
integrity and regularity of the assured in declarmg all 
the shipments which ought to rank on the polity till it is 
filled. If he have cause to suspect the honesty of the 
assured in withholding some shipments which are known 
to be in safety, he might institute inquiries and demand 
to have them endorsed, but he is much at the mercy and 
the memory of the assured. 

The order of declarations should be strictly that of 
the order of shipments ; but inasmuch as the bills of 
lading or notices of shipment may not arrive in the 
same order, it is sometimes stipulated that the declara- 
tions shall be made on the policies as the bills of 
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lading arrive, and irrespective of the precedence of 
shipments. 

The assured also has a right to declare all the ship- 
ments falling under the category agreed in the contract 
of insurance : and the undervyriter cannot exclude a 
shipment though the knowledge of its loss arrives at the 
same time as the advice of its shipment, or intended ship- 
ment (when it is lost in craft or boats carrying it off to 
the vessel). When a policy is exhausted by successive 
declarations, or nearly so, another is opened in continu- 
ation, Such insurances are called consecutive ; and the 
later one usually contains in it a sentence connecting it 
with its predecessor, such^as, ‘ to follow and succeed a 
policy of 10,000^. effected on January 1, 1867.’ The 
second policy is not necessarily made with the same 
underwriters or insurance office, but is a new contract 
in itself. 

The right of the assured to declare interest seems 
pushed to an extreme in the late case of Gledstanes v. 
Boyal Exchange Assurance (Queen’s Bench, Nov. 1864). 
The loss of the ‘ Bed Gauntlet ’ was known both to assured 
and insurers, not only before it had been ranked on an open 
floating policy, but before the poHcy had been effected on 
which the court afterwards decided it had a right to 
rank. In the discussion it appears to have been lost sight 
of that the existence of risk is essential to an insurance ; 
and that in this case there could have been no risk when 
the new policy was opened, for the event was already past 
and was known to be decided before the insurance was 
proposed for. In this view the distinction does not seem 
material between knowing that a certain ship was already 
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lost, and knowing that tke lost ship was one which should 
rank on an open policy ; for there was no open policy at 
the time ; and after the event became known, upon the 
strictest doctrine it became impossible to make an in- 
surance in respect of the ‘ Eed Gauntlet,’ in consequence of 
the absence of risk. It will be urged by practical persons 
that the underwriters might and should have secured 
themselves, knowing of this loss, by excliiding the parti- 
cular vessel by name from coming on any future policy 
to be effected with them ; but, looking to principle, the 
underwriters’ right of resisting the claim rested not on 
that precaution, but on the impossibility of creating an 
insurance where there was no existing risk. 

The plaintiffs’ case rested on an equitable right. There 
wms an understanding between them and the Insurance 
company that the latter would, fe'om time to time, issue 
open policies, on which the plaintiffs should iuscribe de- 
clarations of interest as they were received, being reinsu- 
rances of surplus assurances taken by a company in India. 
It was an understanding — for till July 1864 reinsu- 
rances were illegal by law — and it could not be more than 
an imderstanding even after the passing of the act permit- 
ting reinsurance ; for by the Policy Stamp Duties Act every 
contract or promise to make or cause to be made any 
insurance is illegal without being stamped with the duty. 
But it seems to have been considered that as there may 
be an implied warranty, so there may be also an implied 
policy. As the case stands, it appears to be competent to 
declare on a policy which has not begun to exist, an in- 
terest which has ceased to exist. 

As floating policies are for the protection of merchan- 
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dise, of wMcli the quantities, or value, or both, are not 
Short Interest kuowu at the time of effecting the insurance, 
there may be a surplus of insurance left undeclared at 
last, and this is known as short interest. On the assured 
being sure that no further shipments will apply to his 
open policy, he cancels the part left in excess, and pro- 
cures from all the underwriters a return of premium in 
respect of the amount of short interest, alias^ over-insu- 
rance. The premium returned is stripped of brokerage ; 
for the tmderwriters having already paid the assured the 
brokerage out of their premium, or, in other words, having 
received a sum from which brokerage has been deducted, 
they can only return premium treated in the same way : 
if otherwise, they would not only lose all advantage on the 
amount of short interest declared — ^which they do — ^but 
would be absolute losers of the brokerage on that part of 
the premium. It is very frequent, in order to avoid any 
mistake or question in tliis matter, to state on the face of the 
pohcy ‘ the net premium to be returned by the under- 
writers in the event of short interest.’ The same treatment 
applies to the discount which underwriters allow for cash 
payment of premium. It should also be stated that 
brokerage is allowed by underwriters on all insurances, 
even when they are effected by the assured himself with- 
out the intervention of a broker or agent. As policies 
must be stamped previous to their execution, a return is 
claimed from the Stamp Office on such partially cancelled 
policies for the duty on each unbroken 100/. of short 
interest. 

The amount of premimn returnable in respect of the 
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failure of interest, is paid in equal proportions by all the 
underwriters on the policy; not, as in France, by the last 
subscribers — the interest being made to descend through 
the names in succession tdl it is exhausted. Sometimes 
the interests expected to rank on an open policy are limi- 
ted by special warrants, as, ‘ to be shipped before January 
1, 1867 or ‘on all goods shipped by A, B, and Ck). 
or ‘ excluding shipments by (7,’ &c. Under such restric- 
tions it not unfrequently happens that a long period 
elapses before a policy is completely filled with interest. 
Policies sometimes remain open two or even three years ; 
but there are inconveniences about this ; the underwriters 
cannot be sure when the risks on a certain insurance will 
be over ; his books are, in consequence, kept open, or de- 
ranged. Dunng the time, also, from the taking the risk 
to the final declaration on the pohcy, the rate of premium 
may have increased, and he is -in the unintended position 
of underwriting insurances at an inadequate premium or 
one tmder the current rate. 

On the other hand, there is a danger to the underwriter 
in the power of the assured to close an open policy, at his 
pleasure, by cancellation. If premiums are falling there 
is the temptation to the assured to cancel the open portion 
of an existing, unfilled, policy, and open a new policy 
at the lower premium. Or he may find that he could 
procure similar terms at a lower price for an insurance, if 
effected with some particular office, or in the provinces, 
or abroad. 

The short interest spoken of above was from the failure 
of sufficient interest to fill an open policy : we now have to 
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consider the position of excess of insTirance by reason of 
Double In- policies than one being effected on the 

surances same interest. This may arise in several ways ; 
as from two or even more persons having an interest in 
the same shipment of merchandise ; from ignorance of the 
shipper that the consignee or other receiver of the goods 
has made insurance on them, and vice versd ; from a mis- 
understanding among the parties concerned who have some 
primd facie nght to insure; from shipments of goods 
which would rank on an open pohcy, being specially 
insured by a separate policy. It may also proceed from 
a fraudulent intention ; but, in the latter case, the re- 
peated insurance will not fall into the category of double 
insurances, as the policy effected in fraud would be, 
on discovery, inoperative. 

Where, without fraud, the same sum has been insured 
twice on the same interest, and the terms are in all re- 
spects the same, it is tantamount to there being a half 
interest on each policy ; and on each policy one-half the 
premium must be returned by the underwriters. But it 
is necessary that the terms of the two insurances should 
be identical, that there should be a symmetry between 
the two policies ; for if one pohcy contains restrictions 
or permissions not contained in the other, it will be 
maintained when a claim is made on either for return of 
premium on arrival, that one pohcy is only the supple- 
ment of the other, and that on both the premium has 
been earned. 

In law, the assured under two insurances has a right 
to recover, in case of loss, on which pohcy he may 
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choose, and leave the underwriter who pays the loss to 
recover half from the underwriter on the other policy. 
This rule would appear to give the assured a similar 
right to claim a return of premium on the policy he may 
select, and leave the underwriter to recover half that 
return from the corresponding insurance. Practically, 
this right is not pursued; and the assured himself 
apportions his loss and claims from each set of under- 
writers, and demands in like manner a return of pre- 
mium from both. 

It is not necessary that an interest doubly insured 
should be valued at the same sum m both policies. In 
the most genuine cases this can scarcely be ; for it is 
frequently a want of correspondence between the t\vo 
parties having right, which leads to the inconvenience of 
a twofold insurance. One may know the exact cost or 
value, the other may be ignorant of it ; one may adopt 
for value the invoice with a per-centage in augmentation, 
the other may make his estimate of value at so much the 
ton, potmd, &c. As the person who has the right to 
recover under the double insurance has the power to 
select either of the two policies, and as he will naturally 
select the larger sum, the higher value, it wiU not afford 
him his rightful indemnity to cause each pohcy to pay 
half the claim for loss, and to return premium on the 
unoccupied half of each pohcy ; but he must be able to 
claim the larger value: and therefore, as to a settle- 
ment between the two sets of underwriters, those 
on the larger policy will recover half the insurance from 
the smaller, place it as a credit to their policy, and 
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pay the whole difference themselves. This system will 
be made clearer by an example. Suppose A insures 
IjOOOZ. on the merchandise, so valued. B insures 
1,200Z., on the same interest, valued also at the sum in- 
sured. Let the right to recover be in 5. If .B could only 
recover half on each policy, his recovery would be 500Z. 
-l-600Z.=l,100Z. ; leaving him lOOZ. short of the amount 
at which he valued his interest: but by the system 
explained the settlement is as follows. B receives from 
the first pohcy one-half the double insurance, viz. 
500Z., and this being deducted from the other policy, that 
of 1,200Z., leaves 700Z. for the larger policy to pay, and 
gives the assured a full recovery at the higher valuation. 
The theory, I repeat, is the option which an assured 
has, in case of double insurance, of recovering on which 
policy he prefers. Assuming that he selects the larger 
amount and claims it, the underwriters on that pohcy 
have recourse to the other set of insurers ; and this being 
a double insurance, or a case of half interest, the latter 
underwriters settle one moiety of the sum insured with 
them. Practically, the assured himself settles on each 
pohcy accordmg to this formula, and recovers on each 
a return of the premium for the over-insurance, viz. 
premium on 500Z. short interest on each of the 
pohcies. 

The justification of making the second policy con- 
tribute 700Z. whhst the first pohcy only pays 500Z. may 
be stated thus: — ^that each set of underwriters shares 
equally the burden of the smaller valuation, that of 
1,000Z., and the second pohcy pays the increased value 
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of 2007, at wMcli B declared the interest, and on which 
premium was paid. 

Where there is an insurance on an interest by a named 
ship and also an open policy, on which by right that 
interest should be declared, a short interest will be the 
result on each policy ; and the application of a loss of 
the two insurances, and the recovery of surplus premium, 
will be arranged by the same rule. But, in this latter 
case, great care must be used in ascertaining the intention 
of the pohcy by name, and the right of the parties 
effecting that specific policy which diverts a portion of 
the interest which would flow to the open policy: for 
an injustice is equally done to the underwriter on an 
open policy, by fixing on him more than the proper 
amount of payment where there is a loss, and by de- 
priving him of part of his premium earned, in case of 
safe arrival. 

Some great difficulties which affect double insurances 
and the application of interest to policies, not unfre- 
quently arise from ownership of the property insured. 
The true vesting of the interest is often very obscure 
and difficult to ascertain, both on account of the com- 
plication of business transactions, and fi'om disinclmation 
of parties engaged to lay bare their mutual relationship 
and expose the nature of their operations. Yet, owner- 
ship is often the real and only test for determining the 
right of an underwriter to reject interest sought to be 
declared on an open policy, or to claim shipments as 
those contemplated to form part of interest he insures. 
An open policy is not a general convenience, like an 
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omnibus, to which various persons may run and throw 
in their interests : it is an instrument taken out by one 
who has a right to insure, and it is effected for the pro- 
tection of one or more defined interests. The floating 
policies of Eire Insurance companies are singularly open 
to the fraud of interests being fastened on them which 
were never intended ; and after a great fire at a wharf 
or warehouse, much ingenuity is exerted to show that 
uninsured goods, consumed or damaged thereby, had a 
right to be covered by some unfilled policy. Purchases 
of goods actually on fire at the time of sale, have been 
made ; and unexecuted orders from the country or abroad 
have been suddenly completed when it was known that 
the place the goods — uninsured in fact — were lying, was 
on fire ; and contracts and sale notes have been hurried 
off, so that the transfer of property into the hands of a 
purchaser having a floating policy might be effected — or 
rather, simulated. It need not be added that such de- 
signing arrangements are fraudulent ; but it may be said 
that such transactions will cease to be seen as frauds, and 
will be looked upon as sharp, ingenious strokes of busi- 
ness, unless the strict notion of right is always kept in 
view, and commerce be allowed to possess a rigid code 
of morals. 

Moreover, the difficulties spoken of above as involving 
the ownership of property, and such agency as gives a 
primd facie light to insure, are the more hard to clear 
up, because the rights themselves are sometimes de- 
pendent and transitional. Thus, a purchaser of goods 
protects himself by insuring his shipment, though he 
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may not at tliat time have actually made payment ; and 
the seller of the same merchandise, not having yet re- 
ceived payment, may conceive it necessary to insure the 
same to make Ms protection complete. Xeither party, 
probably, consulted the other as to the insurance or 
made terms by "which a single insurance would have 
served for both. As time proceed.s, and the day of pay- 
ment draws nearer which would produce the complete 
transfer of the property, the right of one party to insu- 
rance may be increasing, whilst the right of the other 
may be equally diminishing till it becomes finally ex- 
tinguished, though the policy by which it was effected 
remains in existence. In Seagrave v. Union Marine In- 
surance Company (Common Pleas, February 1860), the 
plaintiff, as agent for a guano manufacturer, sold a cargo 
of that article to a dealer in Ireland, with whom he had 
had previous transactions, and sMpped it, sending the 
purchaser the bill of lading. Payment was not made at 
the time, and some discussions as to price went on, but 
the purchaser did nothing as rejecting the guano, and he 
had insured it, on March 2, for 1,200Z , before entering 
on any discussion of price. On March 3 he "wrote to the 
seller, the plamtiflf, complaining of the price, and on the 4th 
the plaintifi" effected an insurance "with the ITnion Company 
for 1,1501 on the sMpment of guano. Xo fraud appears 
in the trial to be imputed to either party ; and the plaintiS*’s 
motive for insuring the guano was his supposition, from 
his letter of the previous day, that there was a danger 
of the shipment being repudiated ; or, at least, that it 
was doubtful, from the buyer’s tone of complaint, 
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coupled with the fact that the guano was not paid for, 
whether the property had really passed to the purchaser, 
and whether the risk did not stiU remain with the 
plaintiff. On the night of March 7-8, the vessel and 
guano were totally lost ; and on the 9th, before either 
party knew of the loss, the purchaser gave his bill in 
pa 3 nnent for the guano. On hearing of the loss, “the pur- 
chaser demanded the policy effected by the plaintiff, 
though it does not appear from Ihe report how he knew 
that the seller had insured the goods, or why he should 
prefer to recover a loss on that policy rather than on his 
own, which was 50Z. more in amount. Subsequently, 
the purchaser sued, and^ recovered a total loss on his 
own policy.* Bhtherto there is no difficulty ; but after- 
wards the plaintiff sought to recover on his policy. The 
underwriters pleaded a denial, and want of interest. 
In fact, the only interest which the plaintiff could allege 
after the fact of the recovery by the buyer on his policy, 
was as for some bank interest on the purchaser’s bill, 
which had been renewed, some law costs, and some 
travelling expenses. It is difficult to conceive law costs 
on proceedings after a loss being made retrospectively to 
enter into the value of the thing lost, the subject of the 
litigation. Baron Martin directed the jury that the 
plaintiff had an insurable interest in the guano, as he 
had taken the bill of lading in his own name, making 
the goods deliverable to himself {i.e. probably, to his 
order). At the trial, in banco at Common Pleas, a rule 
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absolute was granted for a new trial on the grounds that 
the judge had misdirected the jury, and that the plaintiSr 
had no interest. Justice Willes, in delivering judgment, 
said that the bill of lading taken m Seagrave’s name 
did not necessarily give him the interest ; nor was he a del 
credere agent, having claims for commission or a general 
balance against his principals ; nor did the interest vest 
in the real sellers of the guano, for whom Seagrave was 
agent, for they were not unpaid vendors. From these 
negations we may infer what sort of interest will give a 
right to insure, though in the case before us there was 
none. Judgment was for the defendants, the under- 
writers. Leave was given for the plaintiff to amend his 
declaration, but no farther proceedings were taken by 
him, so the decision remains undisturbed. 

In Joyce v. Sicann (Common Pleas, May 1864), the 
action was against the underwriters who insured M'Carter’s 
(the purchaser) interest in the same shipment of guano for 
1,200^., for they had also disputed the interest, and refused 
payment of a loss. In the correspondence between the 
parties, when treating for the shipment of guano, Seagrave, 
the agent, had written, ‘Please say if you purpose effecting 
insurance at your end ? ’ And thus an inference arose, 
though on slight foundation, that it was his own intention 
to insure. No other groxmd for resistance by the under- 
writers on this policy is discoverable. It is true that 
Seagrave, on receiving the purchaser’s letter of March 3, 
did effect an insurance, thinking that the contract might 
be repudiated ; but this step proved unnecessary, as has 
been shown above, the purchase being accepted and 
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paid for. In the arguments at this trial, the case of 
Brown V. Hare was adduced, and the meaning of the 
tenn ‘binding bargain’ was discussed, and the fact of 
‘goods passing, though price have not been finally agreed 
on,’ and the effect of the Statute of IVauds was considered. 
But here nothing militated against the hma jides of the 
assured, the purchaser, or shook his right to insure. 
So he recovered in full. It would seem from what fell 
from Justice Willes, that M'Carter, the purchaser, would 
have had an insurable interest, even though the property 
in the guano had not absolutely passed to Mm by the 
contract. 

The two trials here instanced and briefly commented 
on are recent, and embrace some of the peculiar difii- 
culties wMch attend the right to insure as affected by 
ownership, agency, unconcluded contracts, and the 
passage of time in changing relative positions. And this 
particular dispute, this double quan’el, has the further 
advantage that under the two actions we are viewing the 
subject from two pomts, and gaming, as it were, a 
stereoscopic image of it, as when a natural object is seen 
at two angles Yet after all, no great clearness, possibly, 
can be attained ; the points involved are fine and 
delicate; and if a similar case again arose, it is more 
than hkely that it would receive no satisfactory solution 
except that wliich can be given it by a legal tribunal. 


Freight is the most impoidant of the intangible in- 
interestin terests with wMch Marine Insurance deals, 
rreight Qj, Tillich a shipowner is to gain 


by the conveyance of merchandise or passengers in his 
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vessel, as it may be lost to hi m by the events of the 
voyage, becomes an insurable interest. Though this 
interest be immaterial, it is quite distinguished from a 
wager, because it is a real and defined value ; it is the 
price for work and service done, with payment deferred 
till the carrier has delivered the goods intrusted to him 
at their agreed destination. That payment, which is the 
profit an owner expects in possessing and using a ship, 
is contingent on the arrival of his vessel at her port of 
discharge, and the right delivery of the goods she 
carries. His expected profit may be frustrated by the 
loss of the ship or of the goods by sea perils ; or it may 
be consumed by expenses, in his endeavours to carry the 
goods he received to their destination, when his own 
ship is broken down and is unable to complete her 
voyage. He has, consequently, a right under the laws 
which regulate Marine Insurance, to protect him self 
against such losses and misfortunes by a policy on his 
freight, i.e. on the payment he is by agreement to 
receive for carriage of goods. 

But because freight is intangible, the interest in it (as 
it IS with other immaterial properties), is more difficult 
to d efin e and separate from other interests ; and ques- 
tions rise in connection with it which may be called 
abstruse, the discussion of which has been eager, and 
has not hitherto led those who are interested in those 
questions always to the same conclusions. 

The French, whose views on scientific subjects are 
usually clear, are neither clear or consistent in this 
matter. Starting with the error, which to ourselves 

T 
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seems paradoxical, that freight not yet made {fret a faire) 
is uninsurable, for such are the words of the Ordonnance 
of 1681, they arrive at the converse, that frdght secure 
may be insured. The Court of Cassation and the Tri- 
bunals of Commerce of Nantes and Bordeaux, did, indeed, 
expose the impropriety of this principle, but without 
success. The first-named authority quoted the practice 
of England, but the Commission rejected the demands 
of the Tribunals in favour of insuring freight at the 
shipowner’s nsk, and invoked the views of Vafin ; and 
the authors of the Code confirmed the decision of the 
Ordonnance; so that insm-ance, says the Commentator 
on the Code de Commerce, remams as it was. It pro- 
tects ‘ things ’ from the risk of being lost, but not ‘ gains ’ 
from the risk of not being made. 

As the French nation cannot get rid of the funda- 
mental mistake, they endeavour to straighten what is 
crooked by ingenious decisions and arguments in a 
contrary direction ; but the result is unsatisfactory and 
uncertain. According to the first principle named, the 
right of insuring freight remains with the shipper of 
goods, if he pays it in advance. M Pardessus maintains, 
and we quite coincide with him, that freight bemg in 
such a case an actual disbursement by the shipper, he 
has a right to add it to his invoice and insure it. Yet 
this view is not universally adopted in France. ‘It 
menaces the insurer with new dangers, who already has 
sufl&cient,’ reasons M. Bddarride ; ‘ and this consideration, 
we think, ought to repulse the opinion of M. Pardessus.’ 

Eetuming to the English system, it may be safely said 
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that the subject of freight, connected with advances and 
with insurance, has the distinction of being at present 
among the least understood branches of maritime com- 
merce. The three elements mentioned produce new 
combinations from time to time ; and some recent legal 
decisions have disturbed previous views, and make a new 
settlement of questions necessary. Still, having regard 
to the data of law and mercantile custom, most of all 
the intricacies may be solved by keeping the eye fixed 
on the leading principles which govern the contracts 
of affreightment and insurance. It is true, that both 
from haste and from partial information, those who enter 
into serious contracts often, on both sides, make them in 
a vague manner ; without perceiving the difficult knot 
they are tying, or inquiring how, in case of need, that 
knot is to be dissolved. 

In order to treat this important part of my subject 
sufficiently in detail to produce clearness, I have thought 
it better to remove its consideration from the present 
chapter, and make it a separate section. 

We have noticed an essential point of difference be- 
tween the French idea of insurance and our comnussxons 
own. In France, the Ordonnance of 1681 
prohibits insurance on freight not made {fret a faire ) ; 
expected profit [profit espere) on merchandise ; bottomry 
premium [les profits maritimes des sommes pretees a la 
grosse ) ; and the moneys themselves borrowed on hypo- 
thecated property. We clearly gather the notion thus 
illustrated, that insurance can only be made on things or 
values actually existing, not on such as are imcertain — 
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hopes or expectations, however well-founded. Our own 
system, on the other hand, allows an insurable interest in 
things and values in futuro, under certain limitations. 
We also exclude from insurance a mere hope or expec- 
tation of profits — dreams of gain, emoluments which are 
to be received after many things have happened ; risks 
which have no present validity. But we allow Insurance 
on accruing interests, as under a written contract, and 
where there is a defined commencement of the growing 
interest and an inception of the risk ; also on an interest 
inherent in another subject or gf owing out of it, whether 
the possession of such inherent or emanating interest 
be in the owner of the original interest or in another 
person. Thus we are able to insure freights, and 
thus commissions and profits may also be insured. If a 
consignee, factor, or agent is entitled to a payment for 
the reception or sale of the commodity consigned to him, 
his commission or emolument is as much lost to him by 
the loss of the commodity as the goods so lost are to 
their owner. With regard to profits a somewhat similar 
argument is held, but with this difference : Profit is a 
thing depending on the state of markets, and markets 
are gained or lost by the time occupied in a voyage. 
There may be an entire loss of profit by mere delay, 
without the occurrence of any sea-peril, and under- 
writers hold it as a fundamental axiom that they are not 
involved in the rise or fall of markets, the prolongation 
of a voyage, or any effect of time simply. Profit is 
analogous to the aroma of a fruit. By mere lapse of 
time the aroma may exhale, though the material fruit 
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retoairi otherwise unchanged. So with profit ; a cargo 
of timber or other goods may continue in safety, but by 
retardation of its arrival by any cause, all profit on it 
may disappear. Nevertheless, both commission and 
profits are allowed in England as fit subjects for insu- 
rance, though I think our accepted principles are a little 
strained in order to include the latter, in some cases. 
There are ordinary profits, depending on mere change of 
place and the charges of conveyance to a market, which 
may be called regular; and there are secured profits, 
where a sale of goods ‘ to arrive ’ takes place before their 
reception, and no other contingency remains in such a 
case but that of non-arrival. To insure such fixed profit 
is a valid office of insurance. The more questionable 
cases are those where a separate policy is effected simply 
‘ on profits ; ’ and it is well known that poliaes ‘ on com- 
missions’ or ‘on profits’ are sometimes effected by persons 
having no interest, and are really bets on a voyage, and 
the last remains of the old wagering insurances. 

I would add that the French have, under the title of 
‘ Assurance for safe arrival,’ a compensation, apparently, 
for their restrictions from insurance on future or accrumg 
interests permissible in this country. It is easily seen 
that, under an indefinite description, such as ‘ safe arrival,’ 
equivalents to profits and commissions, &c., may be pro- 
vided for, and a door is opened to dealings of a yet 
more speculative character. 

There remain a few interests which can scarcely be 
classified with the foregoing divisions. They in. 
grow out of modem inventions and necessities. 
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Shareholders in submarine telegraph projects are ex- 
posed to the dangers of laying down the cable, both by 
its parting — and thereby the immediate loss of the capital 
invested — and also by smaller and undiscoverable in- 
juries preventing the working of the telegraph. These 
perils are altogether apart from commercial dangers as to 
the success of the undertaking; and, as they arise in 
connection with the sea, the shareholder in a telegraph 
company seeks protection under a marine policy. Yet it 
is very difficult to define his interest. It consists, not of 
a share of the cable itself, but a share in the capital of the 
company which imdertakes the working as weU as the lay- 
ing down of telegraphic communication. The danger to 
the shareholder, the danger into which he proposes to 
subrogate the underwriter, is one affecting the cable itself, 
and one which is not over until the cable is safely laid, 
and has shown itself capable of transmitting messages In 
Paterson v. Harris (Queen’s Bench, 1861), Chief Justice 
Cockburn, in delivenng judgment, dealt with this species 
of interest. The declaration in the policy was ‘ On a 
1,000Z. share m the Atlantic Telegraph Cable Company.’ 
His lordship remarked : ‘ It is obvious that the share in 
the Company itself was never capable of being put on 
board ships or steamers ; nor was it directly liable to be 
lost in consequence of the maritime risks.’ He therefore 
treated the essence of the underwriter’s risk to be in the 
cable itself, although the assured’s interest was neces- 
sarily defined as a thousand pound share in the Company. 
‘ It appeared to us, therefore,’ he said, ‘ on the true con- 
struction of this policy, the underwriter’s contract to 
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indemnify the owner of that share against any losses 
arising to his interest in the cable.’ 

Among mixed interests may be mentioned prizes taken 
in time of war from the enemy ; a branch of insurance 
law which, happily to us, has become rather rusty. The 
captors of a ship taken and sent home, have, under the 
Prize Act, an insurable interest both in the vessel and 
the valuables she contains, or with which the captors 
load her. And this right to insure is not confined to 
naval belligerents. Land forces, taking joint part in an 
action, where both a fort and some shipping were taken, 
and the plunder from the former was placed on board the 
ships, had an equal right to insure with the naval captors. 
Even without the authority of the Prize Act this would 
have been supposed to be the case, as there is nothing 
in the position which militates against our insurance 
system. 

Among subjects permitted in England to be insured are 
Bottomry and Eespondentia bonds, and the premium on 
them. Wages of the shipmaster and his crew are not 
insurable by or on account of the master and mariners. 
They do, however, form part of the gross fr-eight insu- 
rable by the shipowner. 

In shortly reviewing what has been said in the fore- 
going chapter, we observed that a real interest summary, 
is necessary to a vahd insurance ; not a nominal or 
colourable interest partaking of the nature of a mere 
wager, but sometliing valuable, and within hmits com- 
mensurate with the sum insured. Whilst, however, legis- 
lation has shown an exceeding anxiety to protect the 
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insurance system from the taint of gambling, it allows it 
to be sufficiently expansive to take in those bond fide 
cases where provisions for an insurable interest must be 
made before the precise amount, and other particulars of 
the subject of it, can be known. Thus we have ‘ Open 
Pohcies.’ Marine Insurance, to effect its legitimate 
objects, is permitted the capacfty to have both a forward 
and retrospective action. In connection with the latter 
privilege a late case was mentioned in which the principle 
seemed carried to the extreme verge of consistency. The 
necessary liberty allowed in protecting interests by insu- 
rance permits more than one person to insure the same 
j thing, but does not permit both policies to be claimed in 
case of loss. This is Double-Insurance. 

We saw that real interest is not confined to material 
objects, but that several impalpable subjects claim to come 
under that character — ^profits, freight, certain debts, &c. 
Human lives, however, are not insurable by marine 
pohcies in their ordinary acceptation.'’ Freight was too 
large a department to be embraced with the other interests 
described, and is treated of separately m another chapter. 
We then considered what were the legitimate subjects of 
Marine Insurance, and what the enactments of English 
law to prevent the misuse of this valuable system ; and 
extracts were given from the Act 19 George II. against 
wagering pohcies. We saw that contingent interests for 
which persons might desire to protect themselves by in- 


I believe one or more companies exist which undertake 
the special business of insuring lives exposed to dangers at sea. 
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surance, were distinguished into legal and illegal interests, 
and that of the latter class a further division was to he 
made between those interests which are illegal by reason 
of the transaction which gives rise to their being injurious 
or infamous — as smuggling, and those which are simply 
incapable of insurance upon other legal considerations, 
such as indefiniteness, want of proof, and so forth. In 
the latter connection the class of insurances called ‘honour 
policies ’ was mentioned. We then proceeded to inquire 
in what way the nature and quality of an interest affected 
the insurer ; and, secondly, what sort of right, if any, an 
underwriter has over the thing he has insured, the fate of 
which concerns him so greatly ; and it was shown to 
be little or none except in case of abandonment; 
after acceptance of which the property abandoned vests 
absolutely in him. 

We then went on to consider more in detail the several 
kinds of interest which may be insured under a policy of 
Marine Insurance ; and, first, ships ; and it was pointed 
out that in case of abandonment of a vessel to the under- 
writers, they have a right not only to aU the materials and 
accessories of the ship, but to any freight due and unpaid 
at the time of abandonment of ship. The value of ships 
for insurance was considered, and the effect of over- 
insurance, and of different valuations of the same vessel 
in separate policies. Interest in goods was shown to 
include all materials, articles of value, excepting the per- 
sonal effects of passengers. In the Lloyd’s policy the 
words ‘ and merchandise ’ are added, but probably not to 
make a distinction, but rather to give fulness to the 
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expression. In modem times the word ‘ goods ’ receives 
with many persons a special meaning, and is used to 
denote textile manufactures. Policies issued in India and 
China frequently contain the words ‘ and treasure but 
by ‘ goods ’ we understand generally all articles of com- 
merce, from coals to cambrics, from diamonds to Dutch 
ovens, and use it as a term to distinguish such classes of 
insurable interests from those of ships, freight, and other 
immaterial valuables.' We then entered somewhat in 
detail on the manner of insuring goods — ^whether as an 
entire cargo in bulk, or with artificial separation of a 
whole into defimte portions, for the purpose of adjusting 
claims for damage ; and wp drew the distinction between 
valued and unvalued interests, giving the preference 
greatly to the former, as conferring greater definiteness 
and completeness on the contract between the under- 
writer and the merchant, and shutting the door to trou- 
blesome questions after the event insured against has 
happened. Various methods of valuing were mentioned, 
and some difficulties pointed out, together with an unde- 
sirable manner of filling up the pohcy in the valuation 
clause which causes an unclearness of meaning. 

In some adventures and trades it is very difficult, or 
even impossible, to arrange a value quite satisfactorily ; 
as in African and other trading or bartering voyages, 
where the interest is changing from time to time, and 
articles taken in exchange have not on the spot a definite 
money value. The methods which have been devised to 
meet this kind of difficulties were described. 

Next, we proceeded to consider the endurance of the 
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risk wHcli the underwriter takes on himself ; wrhen and ' 
in what manner it begins, how long it continues, and 
when, where, and by what act it terminates, and so sets ‘ 
him free of further liability. In reference to the com- 
mencement of the risk, the meaning of the words ‘ at and 
from ’ was dwelt on. 

After which, we examined those policies of insurance 
which are effected before the precise interest which they 
are intended to protect is fully known. As the interest 
which IS to rank upon them may be shipped by one 
vessel or by several, such contracts are called ‘Ship-or 
ships-policies.’ Many questions may arise on these in the 
matter of declarations made, upon them, either as to the 
assured’s right to rank a shipment on his policy ; or to the 
underwriter’s right to claim the declaration of shipments 
which the holder of the policy has not inscribed on it. 
This class of insurance is most useful ; but, like other 
valuable plans, it is open to errors and to frauds. Con- 
nected with such insurance-contracts is the subject of 
short-interest, which affects these as it does other open 
or unvalued policies. 

Another department, fruitful in questions, is that of 
Double-Insurances, to which we were then brought. 
Cotemporaneous pohcies, usually effected by persons dis- 
tant from each other, both of whom have a right, or 
conceive that they have, to insure, must be identical in 
their provisions to constitute them true double-insurances 
in such a sense as to compel an underwriter to make a 
return of premium in respect of the amount thus over- 
insured on an interest. If their terms are not identicalj 
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an underwriter on one of tlie policies would state as the 
ground of his resistance to a claim for return of premium, 
that one policy was the complement of the other and 
embraced risks not contemplated in the contract he 
had himself signed. The methods of claiming on those ' 
duplicate insurances in case of loss, and of recovering the 
excess of premium paid thereon, together with questions 
arising from difference of valuation in the policies, were 
then shortly entered upon. 

To show the difficulties and niceties which sometimes 
attend a two-fold insurance, the cases of Joyce v. Swann 
and Seagrave v. Union Insurance Company were ex- 
amined. They are valuable as being very recent pre- 
cedents, and as covering a good deal of the ground of 
real and supposed right to insure. 

Passing on to interests which are immaterial in their 
nature, the most important of this class was freight ; and 
the difficulties which affect it as a subject of insurance 
were glanced at, and a comparison was made between 
the French manner of viewing it and our own : but the 
subject of freight connected with insurance and advances 
being too large to be dealt with at the end of a chapter, 
its separate consideration was removed to a succeeding 
section. 

Besides freight, there are other immaterial values 
which may be insured ; such as profits which will be 
realised if the merchandise arrive at its market ; com- 
missions, which wiU be lost to the factor, agent, &c., if 
the expected merchandise do not arrive at its destina- 
tion ; and some forms of indebtedness where the recovery 
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is made contingent on the arrival of the ship or other 
thing insured. These were mentioned ; and yet there 
remained insurable subjects which do not conform to any 
of the above descriptions, and which were named ‘mixed 
interests,’ embracing, as they do, material and intangible 
values. Such are shares in a submarine telegraph imder- 
taking, where, nominally, the thing insured is a length of 
wire and gutta-percha, but the object really contingent 
is the successful laying of the cable and the actual trans- 
mission of messages through it. In the same class were 
also mentioned some rights and expectations under our 
Prize Acts, both in those who make the capture and 
other belligerents in an expedition who have a share in 
prize, though not actually the captors. The interest in 
such shares is, however, rather to be classed with the 
material interests of ships and merchandise. The last 
subjects in this category were Bottomry and Eespon- 
dentia bonds. Wages of the master and crew are not 
allowed to be insured, on groimds of expediency ; but 
those persons may insure their personal effects. 
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CHAPTER vni. 

OF FREIGELT AND ADVANCES. 

Frbisht is the price or reward for conveyance of material 
by water, as carriage is for its conveyance by land. 
Freight now includes both species of transport when 
united in what axe called ‘overland routes,’ and in 
modem days the name has been adopted by railway 
companies for carriage of goods on their lines. By 
English law and custom freight is an insurable interest 
under marine policies. 

When persons are conveyed by ships and other vessels 
the consideration paid is called Passage-money, and is 
also insurable. In the days of slavery the unhappy 
captives were looked upon in the light of merchandise, 
and ‘ freight of a cargo of slaves ’ was a usual term. 
We have changed that name for a more euphuistic one 
— suitable' to the perfect freedom which voluntary 
labourers from China and India are known to possess ; 
and we now speak only of ‘passage-money of coolies.’ 
Unpleasant associations, nevertheless, still connect them- 
selves with the unsuspicious words ‘ passage-money and 
expenses of coolies.’ 

Under the name of freight are included those pay- 
ments for the use of a ship when one person hires it 
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from another, the duties of navigation remaining with 
the owner. These h iri ng s are named chartermg; and 
the instrument by which they are effected is the charter- 
party. A ship may be chartered for a voyage, the 
charterers loading the vessel and paying an agreed rate 
of freight on the quantity delivered ; or the charterer 
may take the ship at a certain single payment — a lump 
sum ; from which the transaction is sometimes spoken 
of as ‘lumping a ship.’ Or the charter may be for 
a specified time for a defined payment ; or lastly, it 
may be a running charter for time, freight payable per 
month, or other agreed period, the hiring to be termi- 
nable by notice given at a certain number of days 
or weeks previous. Under these various contracts, 
all of which are based on the groundwork of sea- 
transport, several interests and rights arise, as between 
the owner and the charterer, and as between both and 
underwriters who insure the risks to which such interests 
are liable. 

Esperience shows that much want of clearness exists 
on the subject of freight in connection with insurance, 
and the more so when advances are also involved. Of 
necessity, many intricacies arise from these combinations, 
and many questions of perplexity propose themselves 
for consideration. The only means of avoiding confusion 
of thought and arriving at a true decision of these 
questions, is to keep the mind steadily fixed on main and 
unaltering principles. By doing so every knot may, with 
care, be dissolved. 

First, let it be remembered that an insurable interest 
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in freight resides only ia him to whom that freight may 
be imperilled by the events of the voyage or period in 
question. If the shipowner receives freight before the 
sailing of his ship, he is secured at once ; no after peril 
can affect him in respect of the sum received ; he has no 
right to insure. 

Secondly, freight continues an existing quantity though 
the shipowner’s right to insure be taJren away. Payment 
to him does not destroy a right that the sum so paid 
shall be insured by some one else to whom the same sum 
is at risk till the voyage is completed. There is a trans- 
ferable right to insure prepaid freight. 

On the other hand, a shipper who contracts by charter- 
party or bill-of-lading to pay freight on delivery of his 
goods at their place of destination, has no insurable 
interest in the freight, since he cannot be called on to 
pay freight in case of a loss, or to contribute to charges 
on freight arising during the voyage. But if he pay 
freight, absolutely, before the risks of the voyage com- 
mence, he has a sum at risk during the voyage, which 
he has a right to insure under the name of Advanced 
Freight, or, as an increased value of his goods. And it 
does not seem to me to be necessary, m the latter case, 
that the policy should express the interest to be ‘ on 
goods and freight advanced,’ or ‘ on goods including 
advanced freight,’ because the freight has become con- 
crete in the goods, as much a part of them, in fact, as 
their lighterage or railway carriage to the port or place 
of shipment, or any other invoice charge. ‘ A great 
proportion of all goods shipped by steamers have their 
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freight prepaid, and are insured ’ivithout mention of that 
circumstance. It is true that in bulky articles, like coals, 
prepaid freight may form a large, perhaps the major 
part, of the entire value insurable ; but this fact is one of 
degree only, and does not at aU contravene the principle 
proposed, viz., that the shipper has a right to include all 
bondjide payments which go to make up the value of 
his goods-venture in an insurance on those goods. I 
press this principle the more, because it is one on which 
difference of opinion prevails; but were the question 
looked at attentively and with candour, I believe all 
difficulties about it would cease. Were an undenvTiter 
to analyse any value of goods insured by him, he would 
find it to consist, beyond the price of the material, of 
charges for packing, inland conveyance, &c. ; and, m 
most cases, of a margin of profit less or greater. He 
would find in a great proportion of instances prepaid 
.freight among the invoice charges The question is only 
raised by him when the prepaid freight bears a large 
ratio to the whole value insured, and carries with it that 
liabihty to pay average-charges, which, under the name 
of freight, it would be liable for at the shipovTier’s 
expense, in case it had not been prepaid Indeed, a 
learned judge has said, that a prepapnent of freight to 
a shipowner is not properly freight, but a payment for 
the privilege of putting goods on board his vessel. The 
weight of this distinction, I admit, is difficult to per- 
ceive; but what we do observe is, that the learned 
authority in making it distinguishes in his mind between 
the rights adhering to freight when payable at the end 

u 
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of a voyage, and those when the payment is made before 
the voyage commences. 

The case of Baillie v. Moudigliani will perhaps be 
cited in opposition to what has been here said. 

Much depends on the place and time of payment of 
freight. Freight may be paid — 

a. On the delivery of goods at their place of destination. 

h. At the time and place of their shipment. 

c. At a given time after the sailing of the ship. 

d. It may be paid, and usually is, on the quantity 
(weight or measure) delivered at the place of destination. 

e. Or it may be paid by a fixed sum ; or, as a rate 
on invoice quantity, without reference to the actual 
outturn at the place of destination. 

The manner of payment may be, when under charter — 

a. As a whole, either at the commencement or the 
end of the voyage. 

b Or divided ; as one portion in cash ; another portion 
by bills at a certam date ; ^ a portion at the ter- 
mination of the voyage. 

c. Or the charter may stipulate that the charterers, or 
the shippers under a charter, shall advance a portion of the 
freight to the captain at the commencement of the voyage. 

This advance of money is generally under conditions. 
It maybe irrevocable ; or it may be returnable in case of 
the ship’s loss. It may be advanced as a pre-payment of 
the freight to become due ; or it may be advanced to the 
master as a personal loan. 

The right of insurance remains with him whose money, 
or whose stipulated gain, is imperilled by the risks of a 
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voyage. If nothing is paid to the shipowner out of the 
freight by stipulation or by mere advance, he can insure 
the entire freight. 

If a portion of freight is prepaid, he can only insure the 
balance due at the termination of the voyage ; that being 
the amount of his risk depending on the safety or perils 
of the sea. If the charter be for time, payable monthly, 
the owner can usually insure one month’s freight at a 
time ; for as the following month’s earning is contingent on 
the ship’s safety in the present month, it is rather the ex- 
pectation of a future freight than the existence of a freight 
commenced and at risk : but this wiU be considered here- 
after. If a charter be for time, and a series of duties or 
voyages are to be performed and pajments are receivable 
imder the charter, but not monthly, the whole earning 
under that defimte charter may be insured ; but, in case 
of loss, a recovery on the policy is not to put the assured 
in a better position than he would have been had the 
vessel not been lost. Of this hereafter. 

The owner insures the gross sum to be received for 
freight. In case of a successful voyage, his profit is the 
surplus of freight over the expenses of the voyage ; viz., 
the port-charges, the wages, and — as he and law reckon, 
though custom does not — the crew’s provisions. The profit 
of a successful voyage can nevttr, therefore, equal the 
gross freight ; and as the owner insures the gross ft'eight, 
it is plain that a loss at any part of the voyage is, qud, 
freight, more profitable to him than an arrival ; and if at 
the commencement of the voyage, it is much more profit- 
able. In this case, an insured owner profits by a loss. 
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This position is opposed to a very righteous dictum of the 
law ; but it would require so cumbrous a machinery to 
avoid it that the remedy would be worse than the disease, 
and we must be content to let it remain an exceptional 
position. 

When an advance is made, repayable out of the freight 
itself, the shipper advancing the money has the right to 
insure the same for his own benefit. He has, as it were, 
purchased so much interest in freight, and his interest is 
imperilled by whatever imperils the ship and goods in the 
course of the voyage. So, as is quite reasonable, he must 
contribute his quota of any general expenses by which 
the adventure (of which his interest forms a part) is saved 
from loss, and of any expenses which enable the voyage 
to be completed if it has been interrupted by sea-perils. 

If, on the other hand, a shipper makes an advance on 
the personal security of the captain, such an advance does 
not give the lender a right to insure. His right' to re- 
cover a common debt is not affected by sea-perils or the 
non-arrival of the ship and cargo at their destination. It 
overrides the ocean, as it were, and takes effect beyond. 
Neither is the lender to contribute to general average, 
because his right to recover is not affected by sea-perils. 

There is another species of loan which does not con- 
form to either of these two kinds of advance, but partakes 
somewhat of each, but yet is distinct. This is a loan on 
Bottomry, or on Eespondentia. Such debts come under 
the general name of Impignoration, because the ship 
under the former title, and the cargo, under the second, 
are pledged to the lender ; and the captain requiring to 
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take up money to enable Wm to complete his voyage, hy- 
pothecates or impignorates his ship, his freight, and the 
cargo — the three if necessary — and gives a bond and 
hen to him who advances the funds on the property 
itself: but the nature of such a bond is, that if the pro- 
perty be lost on the subsequent voyage, the bond ceases 
to take other effect against the owners of the property. 
Such bonds, and the premium on them, are good insurable 
interest, because the security of the sum advanced by the 
lender is exposed the risk of loss until the arrival of the 
ship and cargo at their destination Bottomry loans and 
their premium are, however, excused from contributing to 
general average by custom, ^or for convenience. The 
lender, indeed, receives a benefit by the sacrifices and ex- 
penses which save the property from loss ; but it may be 
expedient not to expose him to this claim, as it would 
enhance the difficulties of procuring loans on Bottomry and 
demand a larger premium. This antique species of loan 
must therefore be left an anomaly, but a useful one. In 
giving a bond of Bottomry or Eespondentia, the captain 
pledges his own credit besides the ship and goods ; but 
this is of little importance ; for if a loss happen, the whole 
bond is by its stipulation null and void ; and, in case of 
arrival and failure of the whole property to produce funds 
enough to pay off the bond, the chance is generally very 
small of recovering anything from the master who signed 
the bond. Proceedings on those bonds are usually taken 
in the Admiralty Com’t, and are in rem ; in which case 
the proprietors of the property sold under the bond, are 
not liable beyond those proceedings. 
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It maybe remembered, whilst on the subject of Bottomry 
bonds, that though the money raised by their means goes 
generally in the repairing of a ship which has met with 
damages and other expenses incurred in a port of distress 
for sending her again to sea, the owner of the ship does 
not contribute in respect of the Bottomry loan to general 
average charges : — not for averages incurred before the 
repairs, for the ship only contributes on her reduced 
value ; not for a subsequent average, because, apparently, 
the practice of making interests contribute on their arrived 
value, which sometimes means their least value, is conve- 
nient, and an encouragement to the shipping interest. 

When an advance is made, not to be repaid out of 
freight as a part-payment of that which wUl be after- 
wards due, nor on Bottomry or Eespondentia, but upon the 
captain’s and owner’s credit— as for average disburs- 
ments in a port of distress — such an advance is insurable 
as a new interest created at the place of the loan. It is 
true that this permissibihty clashes with the principle 
previously lard down as to personal debts not extinguished 
by the loss of the ship ; but it is very advantageous to, if 
not a necessity arising from the exigencies of, marine 
commerce and the safety of those who usefuUy lend them 
money .for the purpose of promoting it. These advances 
do not contribute to general average. 

The freight derivable under a charter may be insured 
Chartered ^7 shipowner. The charter may stipulate 
Speights ^ succession of duties to be performed by a 
vessel, she making, as it were, a chain of voyages ; and 
if these are all contained in a single contract, the whole 
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catena is insurable by one policy. If there be an incep- 
tion of the risk, that is, a legal commencement of it, the 
underwriter is liable for a loss of the whole imme- 
diately after the risk has commenced. If the freight for 
the series of passages is due only on the completion of 
the last link, on the arrival at the ship’s last place of 
destination by charter, the loss to the underwriter wiU 
be total, at whatever point it occurs. If, on the other 
hand, there be successive payments for successive por- 
tions of the compound voyage, the underwriter is to be 
relieved, in case of loss, to the extent of those payments 
made for freight previous to the loss of the ship ; other- 
wise, the owner would make a gain by losing his vessel ; 
and tills is distinctly against the spint of our law. 

If a ship sails on a chartered voyage to the port A, 
and her owner -at the same time makes a separate charter 
for the employment of the vessel from that port after 
the delivery of her cargo there, and insures the two 
charters separately, the second policy is conditional on 
the ship’s arrival at the port A and the inception of 
nsk in respect of the second voyage. It is not valid and 
binding tiU the vessel is in the position to make a legal 
beginning, or inception of the second voyage and risk. 
Till her arrival at the port A, the owner has not an in- 
surable freight, but only the expectation of a freight ; and 
this the legal authorities decide to be uninsurable. If, 
however, an underwriter agrees in one policy to insure both 
voyages, though contracted for by two separate charters, 
he would probably be held to his engagement to pay the 
freight, though the ship should be lost on the first 
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voyage, because it vras competent to bim and the assui-ed 
to agree to any state of things not positively illegal ; and 
in this case the two voyages were qud the underwriter 
one transaction, and he had power to regulate his pre- 
mium according to the nature of the risk he took on 
himseK 

And here it will be well to consider shortly the mean- 

Expectation expression that ‘a freight may be 

of a Freight, i^g^red, but uot the expectation of a freight,’ 

for the words may be easily misunderstood and mis- 
applied. 

All unpaid freight is really ‘ expected freight ; ’ and 
in this sense the French law, as we have already seen, 
denies the shipowner’s right to insure it. In the same 
sense, the only ‘ certain ’ freight is that which is pre- 
paid ; and, with regard to the latter, as by its payment, 
the element of uncertainty or risk is eliminated, both by 
English and French law the shipowner has no light to 
insure So, according to the law of France, a shipowner 
cannot insure his unpaid freight, because it is uncertain 
and expectant ; and he cannot insure his paid freight 
(even if he would) because it is certain and free from 
risk. It amounts to this in France, that a shipowner 
cannot insure in respect of his freight. 

But the term expectation of a freight ’ has a different 
import in our own country, and the very circumstance of 
a freight not prepaid being uncertam and exposed to 
risk, is the very cause of its being an insurable interest. 
But then, there must be a certainty or reality about the 
transaction. If under a charter, the freight is stiU in 
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expectation till the voyage is successfully completed, 
but the terms of the contract are a certainty, and the 
transaction in which the ship is engaged is a real one. 
Let there be but a beginning of the risk, and the un- 
derwriter is forthwitli bound by his contract to indemnify 
the assured against sea-perils. If, without a charter, .a 
ship lies in a berth to take in cargo, and has received 
some before a loss occurs, the freight is real to the 
extent of the goods she had on board at the time of her 
loss, but hypothetical only as to a complete cargo, even 
though other goods intended for the ship were lying on 
the wharf ready to be loaded in her. This may appear 
a severe view*; but the freight on goods by mere bill of 
lading is so identified and connected with the goods 
themselves that it is commonly said to be in the goods ; 
therefore, as the goods on the wharf w'ere not jeopardised 
by the loss of the ship, neither was the freight on those 
goods jeopardised — ^for tiU their lading on board the 
freight had no existence — it remained in expectation. 
By ‘ expectation,’ then, is meant hypothesis. All valid 
and insurable unpaid freight is, it must be repeated, ‘ in 
expectation ’ till the completion of the voyage ; and by 
our law the whole is dependent on delivery of the goods 
at the contracted place of destination. So, w^hen the vessel 
is fuUy loaded and on her voyage, her freight, whether 
under charter or simply by bill-of-ladmg, is a reality 
and not hypothetical ; and, under charter, it is real as soon 
as the ship commences taking in goods, or has sailed on 
the contracted voy^e, because the owner is acting on 
a real contract, and has a right to insure the fruits of 
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that contract. But what are guarded against are mere 
hypothetical gains, by the possible or even the probable 
use of a ship, when in fact there is, at a given time, no 
freight in a ship, but the mere potentiality of a freight — 
a power of making freight, if employed. The rule ex- 
pressed in the dictum that the expectation of a freight 
cannot be insured, acts, practically, as a bar excludmg 
speculative and deferred interests from the benefit of in- 
surance ; insurances on freights hereafter to be made, 
existing now only in hope and imagination, dependent on 
other voyages being first made, and other things being 
previously done ; but, allowing such an arrangement of 
a voyage or employment^ of a ship as is real, and the 
matter of an immediate contract, although the voyage or 
chain of voyages is divisible, geographically and for the 
objects of that contract, into consecutive portions. Thus, 
under one charter a ship might undertake to load coals 
at Cardifi* for Hong Kong, then proceed to Shanghai and 
take a cargo for Europe, and even make an intermediate 
voyage with passengers or native produce to Japan, or 
some other port, before loading her home cargo ; and, if 
the entire freight were dependent on the arrival of the 
vessel at her final port, the whole freight could be right- 
fully insured, and would remain at the underwriter’s 
risk till the ship’s reachmg her la^t terminus. Hot so, if 
a ship sailed with cargo to a certain port and her freight 
were there insured, and by a second policy a charter was 
insured for the after employment of the vessel from the 
port to which she was first bound : for, as it has already 
been said, the second policy would have no effect, the 
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risk could have no inceptiou unless, and till after, the out- 
ward voyage had been completed. Till after the fulfil- 
ment of that condition-precedent, there would be no 
ground for a legally valid insurance. Yet, were an 
underwriter to consent by one policy to undertake the 
double and consecutive risks, I apprehend such a con- 
tract for insurance would not be in itself illegal, because, 
qu& the contract between the assured ■ and the under- 
writer, there was a sufficient nexus between the two voy- 
ages : but the unity is rather that of two kernels in an 
almond, which are held together by the shell which en- 
closes them, and not by any connection between them- 
selves. 

Were it allowed for a shipowner to insure freights m 
posse, to arise from future voyages of his vessel without 
limitation, such insurances would be too speculative to 
conform to a system which, whilst it deals with contin- 
gencies, is based on realities and certainty. Insurance is 
intended to protect actual interests fi:om possible losses ; 
not to secure contingent interests from contingent perils, 
unless under the conditions mentioned above. 

A shipowner, then, cannot insure under a Lloyd’s or 
common policy the future employment of his vessel, after 
the completion of a certain voyage on which she is now 
engaged, which voyage has had definite commencement, 
and is unconnected with the future voyages which the 
shipowner intends or expects his vessel to make. I am 
unable to put the proposition in more general terms ; and 
even now the statement must be confined to its legality ; 
because, for convenience, insurances are frequently made 
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in perfect good faith and with, the understanding of both 
parties to the contract, yet which the assured is aware can- 
not be enforced bylaw ; and because new forms and means 
of insurance open up in this busy, impatient, and inven- 
tive age. Thus, under the mutual or club system, a ship- 
owner can insure in a ‘ Freight and Outfit ’ association, 
for a year ; and his policy wfil protect him on certain 
terms for a loss of freight at any portion of the term 
insured ; and, more than this, will pay a specified sum for 
outfit, even if the ship be not earning freight at the time 
of the loss. This arrangement contravenes two legal 
views ; one, that a non-existing freight, a freight not con- 
tracted for and commenced, cannot legally be the subject 
of insurance ; and the second, that the stores and outfit 
of a vessel are parts of the ship, insurable under the 
ship’s policy, and claimable in case of loss with salvage, 
by the underwriters 'on the ship. Li fact, in most things 
which concern freight, practice and law are much in 
conflict. 

Ifow, let us see what future employment of a ship, 
what freights that are to be, may be legally insured, and 
by what means an owner can effect an insurance which 
wfil secure him against risks in the current employment 
of his vessel where a loss cuts short that profit he looks 
forward to by the continuous employment of his ship, 
and for which employment he has laid out his money in 
providing aU necessaries. 

He may insure his monthly freight ; in which case his 
interest wiU not at any time exceed one month’s freight. 
By a loss, the contract with the charterer determines and 
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freight ceases ; so that, on a funning employment of this 
kind, there is strictly nothing certain but the current 
freight of a month, or fortnight, as the charter pro- 
vides, and beyond this only the ‘ expectation ’ of further 
payments for further use of the ship. It is clear that 
such an insurance as this, if this were the only form pos- 
sible, would be a very poor indemnity to a shipowner 
who, with a contract for the continuous use of his ship 
through some certain or indefinite period by a charterer, 
should lose Ms vessel at the outset, losing thereby the 
benefits of the contract and all his outlay in fitting the 
ship for sea on tliat service. Some other form of insu- 
rance is necessary. If there be a charter for the use of 
the ship during six months, payment to cease at the end 
of the month or fortnight (as agreed) in which the vessel 
may be lost, an owner may insure the total amount re- 
ceivable under that charter ; only, in recovering from his 
underwriters for a loss, he must give credit for those pay- 
ments of freight which he received previous to the loss 
occurring Did he not do so, a loss would give him 
more than he could have gained by the completion of 
his contract, and more than the amount of his interest 
insured He would be distinctly a gainer by the loss, in 
violation of one of the plainest principles of justice. In 
arranging insurances of this nature it is sometimes stipu- 
lated expressly in the policy, that the interest shall be 
decreased by a stated sum or proportion for each month 
of employment accomplished. 

By a similar method, a shipowner may insure a divided 
voyage consisting of several links or parts, but all f inn- 
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ing one voyage or employment, though portions of the 
freight are to be paid at stated places as the voyage is so 
far accomplished. In recovering from his underwriters 
for a loss occurring at any stage of such a voyage, the 
assured must account to them for the partial payment of 
freight he has already received under his contract or 
charter. 

In a bartering or African voyage, where freight and 
goods are insured separately, the msurance is of the 
nature of an open policy, on which interest in freight at 
the time of loss must be shown. This is often impossible to 
do, and is at aU times difficult and complicated ; for vessels 
engaged in this service are sometimes fuU, sometimes 
partly empty, often have outward and homeward goods 
in them at the same time, and are frequently engaged in 
discharging and loading simultaneously. The difficulties 
of such a policy are prevented by a stipulation that the 
freight shall be taken at a stated amount throughout the 
voyage or employment, or with such deductions for time 
elapsed or uses accomplished, as may be agreed on. A 
very necessary additional stipulation on the underwriter’s 
behalf in such a policy is, that he shall not be called on 
to pay more than a total loss of the sum insured. The 
fundamental principle must be kept in mind of the one- 
ness of the insurance contract, and that the policy is not 
a succession of insurances to cover a succession of sepa- 
rate interests, but only a continuous insurance on one 
mterest, which may vary and fluctuate during the period 
of the insurance, but yet has an essential identity. 

Themutual associations named Freight-and-Outfit Clubs, 
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in use in the coal trade and some other trades, chiefly coast- 
ing, grant a continuous insurance, during a stated period, 
for the protection (generally only a partial one as to 
amount) of the shipowner’s profits in the employment of 
his vessel. These associations, which are of the nature of 
benefit societies, act by their pecuhar rules and usances ; 
but, in general, their object is to make to the owner of a 
vessel that is lost a certain payment for loss of freight, if 
the ship were loaded at the tune of the accident, and 
another, less, payment if she were light, i.e. unloaded 
at the time of her loss ; the latter payment being to re- 
place the owner’s outlay in fitting his vessel for sea. 
Colliers spend half their time in returning in ballast to the 
coal ports ; and hence the advantage of such an arrange- 
ment as a freight-and-outfit club, which gives a partial 
indemmty to a trade which is subject, more than other 
branches of our marine, to casualties. 

Several separate interests may grow up in respect to 
freight in a single voyage. The shipowner who charters 
his vessel has an insurable interest in the whole separate m- 
sum, if unpaid and contingent on the per- 
formance of the voyage, or in any portion of 
it not prepaid, and contingent. The charterer loading 
the hired vessel at an advantage, may insure his surplus or 
profit freight ; and if he, or his shippers, have advanced 
any part of the freight, that portion may be insured by 
him or by them. It even happens sometimes that a 
charterer having ‘lumped’ — that is hired a ship for a 
stated sum — recharters her to a second operator, who lays . 
her on a berth for loading, so that here there are three 
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persons having a right to make insurance on freight ; whilst 
those who have advanced freight, either charterers or 
shippers of goods, may also cover themselves by insu- 
rance. Nevertheless, the whole insurable interest can 
never exceed the entire of the largest of the freights 
involved, however it may be divided and in whatever 
way the right to insure may become transitive. Thus, 
if A ‘ lumps ’ his ship to B for 1,OOOZ , and B recharters 
her to C for 1,100Z., and C procures freight to the amount 
of 1,200^ , the entire insurable interest is but 1,200^. ; 
^’s being 1,000^., 5’s 100^., and (?s 100^. Then, if 
advances be made, the interest looks rather more complex 
Suppose that B pays A 800Z. absolutely, leaving 200^. 
contingent on the termination of the voyage ; that C pays 
B 500^., and leaves 600/. contingent ; and that the 
shippers, or some of tliem, pay 200/. in advance. The 
several rights to insure will be as follows, the proportions 
modified, but the entire mass remaining the same : 


A may insure 1,000/., less advance by .5 £ 

of 800/. . . . . _ 200 

B may insure 100/ -+800/.,= 900/. — 5001. 

received from C . . = 400 

C may insure 100/ -f-500/.,=600/ 200/. 

advance received from shippers . = 400 

The shippers may insure their advance . 200 


Total .... jgl,200 

From the above example, the reader’s experience or 
imagination will suggest other combinations of a similar 
kind. 
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Wliat the exact nature of a profit-freight is in regard 
to the liability of the underwriter has not been much 
examined, and two opposite views are entertained of the 
subject. Suppose A charter a ship, freight (this for 
simplicity’s sake) payable at the termination of the 
voyage, and load goods at a profit on the price he gives, 
he has, as stated above, the right to insure his surplus or 
profit-freight. Suppose that A is to pay a price for the 
vessel which wiU give the shipowner 1,000Z. on delivery 
of the cargo at its destination, and that various persons ship 
goods at a rate which will produce on dehvery 1,100Z., B’s 
whole interest in the voyage is 100^. If the ship anive 
safely, that is his profit on the transaction. If the ship 
be lost, that is what he loses, whilst the shipowner loses 
his 1,000^. B insures his lOOZ ‘ profit-freight,’ as such. 
If the ship be lost, there is no room to question what his 
claim is on his policy ; but if there be a partial loss of 
freight, what is his position then as to a recovery from 
his underwriters? Suppose one-eleventh of the cargo 
be washed out by the sea, the freight of the remaining 
portion at the place of dehvery will be 1,0001 ; this sum 
under the compact is payable to the shipowner, and J.’s 
profit is gone. But can he recover from his underwriters 
a total loss of his profit-freight? The assured argues 
that he must recover. His object in insuring was to 
protect himself in respect of that surplus over the first 
freight which was his profit and his insurable interest, 
and he insured it under its true name, he having no 
interest in the shipowner’s freight. If, then, by sea-peiils 
his profit is destroyed — for 1,000Z. must be paid to the 


X 



306 MANUAL OF MARINE INSURANCE. 

shipowner he demands that his underwriters are respon- 

sible to him for 100^., the entire loss of his interest. On 
the other hand, the underwriters subnnt that the loss is 
not total but partial ; viz., an eleventli part of the whole 
and of each portion of the whole, and that the assured’s 
rjlaim on the policy of lOOZ. is only 9Z. Something will 
depend in this question on the exact terms of the contract 
between the shipowner and the charterer, and something 
upon the precise terms of the contract between the char- 
terer and his underwriters. In the underwriter’s view, 
the profit of 10 per cent, is a profit on every part of the 
1,000/., shipowner’s freight, and therefore every 100/. lost 
of that 1,000/. carries with it the loss of 10/. profit, but 
not more. It is true that*the result is not satisfactory to 
the charterer; but the difficulty being now seen, it is 
competent in him to frame his policy in such wise as to 
afford him the full protection he seeks ; competent for the 
underwriter to demand an increased premium, if he sec 
ill such framing an increase of risk. 

There is the danger to the charterer of a ship, arising 
from sea-perils of not being able to complete the cargo 
DeadFreight. intended, and of the ship proceeding on her 
voyage with a part cargo only. The loss to the shipper 
in such a case is called Dead Freight. It is a risk which 
writers have enumerated among those which are insurable; 
and it is insurable by the charterer and not the shipowner, 
who, having insured his entire chartered freight, has 
nothing to lose that is not protected either by liis policy, 
or by the usual clause in a charter-party that the ship ‘ shall 
load a full and complete cargo,’ to which in some of 
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these contracts is added a provision as to the payment of 
dead-freight. If, without a charter, an owner lays his 
vessel alongside to receive a general cargo, the risk of 
being prevented by sea-perils from completing a cargo 
remains his ; and as his ordinary policy on freight pro- 
tects him only to the extent of the actual freight he has 
on board at the time of accident or loss, the risk of 
‘ dead-freight,’ it may be presumed, is one which he is 
allowed to insure against. Such policies are extremely 
rare ; the special risk is very limited in its occurrence, 
and the loss anticipated must be produced by a peril of 
the sea It often happens on other accounts that a ship 
leaves port, either as a general ship or under charter, 
with an incomplete cargo, but the dead-freight so arising 
forms no claim on the freight policy. 

There is another contingency connected with freight- 
charters of a similar kind, but affecting the charterer. 
It is entirely mercantile, arising from fluctuations of the 
fr'eight market and not insurable by a marine policy. 
I merely mention it, and give an illustration. When a 
charter-party is signed by which one person takes 
or hires a ship of another on speculation, or to lay 
it on as a general ship, and he pays a stated sum or a 
certain rate of freight at delivery, there is permission 
given that the master shall sign on the charterer’s behalf 
bills-of-lading at any rate of freight. Those who trade 
or speculate in freights, hire vessels at the cheapest rate 
they can, and send them either for a cargo which is 
already sure and the rate of freight already agreed, or 
lay the ships on the berth to load and make the best 
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freiglit they can, or they send them ‘ seeking ’ to one or 
more ports, to load a cargo at the rate of freight current 
there, under the hope or expectation of making a profit 
on the transaction. There is the possibility also in such 
operations of the charterer making a loss. He may find 
no goods where he expected them, or to obtain a cargo 
may involve a long and expensive delay. Moreover, 
the rate of freight at the ports where he sends his vessel 
may be low, either from the paucity of merchandise for 
shipment or from the abundance of shipping there. AU 
these, and others like them, are commercial risks affecting 
the chartering trade. If the speculation is profitable, i. e. 
if a higher rate of freight can be obtained by the char- 
terer than he gave in taking the ship, the master signs 
bills-of-lading, on loading his vessel, at the higher rate ; 
and, supposing the chartered freight to be receivable at 
the termination of the voyage, the shipowner, or his agent, 
receives the freight on delivery of the goods, and hands 
over to the charterer the difference between that and the 
agreed rate in the charter-party. But the operation in 
freight may have an opposite result ; and the master may 
be obhged to leave the ports in which he seeks cargo in 
ballast, or to accept the freight current there at the time 
In the latter case he may have to sign bills-of-lading at a 
lower rate than the rate in the charter-party. The owner, 
or his agent, on receiving freight at the termination of the 
voyage will be in a deficit as to the freight due to him 
by charter, and he wiH have to procure the balance in 
defect from the charterer. As this species of business fre- 
quently moves through the hands of one or more brokers 
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or agents, and the two parties to the contract of affreight- 
ment are probably quite unknown to each other, a 
security is necessary, even when the shipowner is to be 
receiver of freight for this kind of ‘dead-freight;’ and 
one of the means employed to give such security is a bill 
drawn by the master on the charterer in favour of the 
shipowner for the difference, i.e. the deficiency of the ac- 
tual freight which will be receivable by the bills-of-ladmg 
upon that due to him under the charter-party. From a 
rather recent case of this nature which has occurred, it 
would almost seem that a bill drawn imder these circum- 
stances gives rise to a new interest, and one which should 
form the subject of a separate4nsurance. 

A chartered a ship of B, at sixty shillings per ton, and 
sent his to a port in the Black Sea, where he had an 
agent. Freights, affected by the war in the Crimea, had 
been very high, and A anticipated procuring a freight 
home of seventy or even eighty shillings a ton. The cap- 
tain, as customary with seeking ships, had power to sign 
bills-of-lading at any rate ; and to provide for the con- 
tingency of that rate being lower than the sixty shillings 
in the charter, authority was given by A to the captain 
and agent, in case a cargo were shipped at a rate lower 
than sixty shillings, to draw a bill on him. A, m favour of 
the shipowner B, for the difference ; and B was to be the 
receiver of freight on delivery of the cargo in London. 
B was consequently protected against any loss which 
might arise on J.’s freight speculation. When the vessel 
arrived in the Black Sea, freights had fallen very consi- 
derably ; and the best cargo which could be procured 
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was shipped at the rate of forty shillings freight per ton. 
In accordance with the authority given, the agent then 
drew a bill on A in B's favour for the deficiency which 
would arise on the freight when the cargo should be de- 
livered, viz., of twenty shillings per ton. The bill was 
negociated in the usual way, and passed into the hands of 
a third person for valuable consideration. The ship was 
lost on the way home. B had no claim whatever on A, 
as payment was to be by the freight receivable on the bills- 
of-lading at delivery ; and any difference, i.e. deficiency, on 
that freight had been provided for by means of the bill, 
which was to be drawn in case of need, to make that 
compensation. A had insured his entire chartered freight, 
and claimed a total loss on the policy. An action was 
brought upon the bill. The answer was that the bill was 
hypothetical to provide for a contingency, which had not 
in this case occurred ; for as no freight was paid to B for 
the cargo, no deficiency of freight could result, be the 
rate by biU-of-ladmg what it might. The result of the 
trial was, however, that the charterer was obliged to pay 
the bill. It was urged on the part of the defendant that 
the bill formed only part of a contingent transaction, and 
was a supplement to a freight to be received ; that as there 
was no freight receivable or due by reason of the loss of 
the vessel on her homeward voyage, the bill became in- 
operative, because the purpose for which it was drawn 
had been superseded. By allowing a separate existence 
to the bill independent of the object of its being drawn, 
it put the shipowner into a position not intended, and he 
became a gainer by the loss of the ship ; since the ship- 
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owner could recover on the bill, and a total loss on his 
freight policy, which was for the whole amount of freight 
per charter. There is certainly something unsatisfactory 
in this precedent ; and we must suppose that the ground 
on which the bill was upheld, in opposition to principles 
which have long been esteemed highly equitable, was 
that the bill under such circumstances might be in the 
hands of an unconcerned holder who had given value, and 
whose right of recovery on such bill must in all events be 
sustained. 

Thus, then, a new interest seems to be created by a 
chartered freight which should be protected by in- 
surance. It is a risk which 4;he charterer runs, under 
the terms of such a contract as has been described. If 
the ship be lost, the charterer receives no benefit what- 
ever from his charter, yet has to pay a portion of a 
freight which he does not get. It cannot be looked 
upon as an advance of actual freight, for it belongs to 
a contract apart from the freight by biU-of-lading pay- 
able by the receivers of the cargo. The shipowner had 
a right to insure the whole of his chartered freight ; 
the drawer of the bill should in prudence have insured 
the amount of it against the contingency of the loss of 
the ship ; and then there would result the question 
whether the underwriters on the chartered freight were 
not entitled to a reduction from the total loss claimed 
on their policy, to the extent of the bill, the value of 
which the shipowner received. 

In considering freight as an insurable interest, we 
are led to remember that the character of one who 



312 


A MANUAL OF MARINE INSURANCE, 


carries merchandise by sea for hire, casts upon him 
The duties Specific duties and invests him with certain pri- 

and pnnleges mi n • t -i 

of Freight vileges. These duties and pnvileges, as they 

attach to the owner of a sliip or the charterer of it, are 
not identical ; but they affect insurers both immediately 
and indirectly. We will, therefore, now briefly consider 
them ; and they form together a subject on which it is 
singularly desirable to possess and to promulgate clear 
notions. 

The duties of a sea-carrier under a contract of affreight- 
ment, whether it be by charter-party or bill of lading 
only, are those of safe custody, conveyance, and right 
delivery. The carrier, mjjst fulfil his part of the con- 
tract before he can obtain the price of his bargain. He 
is to bring his vessel to the appointed place of dehvery, 
and IS there to yield up the goods and merchandise in 
the same quantity and condition as he took them on 
board. As the exact weight or measure of goods sent 
on board a ship cannot, in the hurry of loading, be 
always verified by the master (who generally signs the 
bills-of-ladiug), he frequently disclaims any admission 
on his part of the quantities stated by the shipowners 
on the bill-of-lading, and also as to what the packages 
contain, a knowledge of which only comes to him from 
the shipper’s statement: he, consequently, prefaces his 
signature with the words ‘ weight and contents unknown.’ 
This exception does not, however, excuse him from 
responsibility, because the quantities, &c., are matters of 
fact and capable of proof. And now a paradox meets 
us — the whole subject of freight being fruitful in para- 
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doxes. The hill-of-lading, though bearing only the 
carrier’s signature, is a contract of mutual duties ; * the 
master promises to deliver the goods entrusted to him, 
on the receiver of them paying freight ; and a tacit 
promise is made on the receiver’s part that he will pay 
freight on receiving the goods. So there are two con- 
ditions, and two duties; and as no precedence among 
them is established, the whole transaction ought to come 
to a dead-lock as soon as the vessel arrives at her des- 
tination and is ready to discharge the goods of her 
lading. For there remains the master, ready to deliver 
the merchandise if freight is paid him ; and there 
stands the merchant, ready t# pay freight if his goods 
are delivered to him. • And there the two parties might 
stand for ever, with two litigious claims growing up in 
the meantime — a claim by the shipowner for demurrage 
of Ms vessel, and a claim by the merchant for the 
wrongful detention of his goods. But commerce, wMch 
possesses a good deal of practical sense, has a short way 
of cutting a knot which she cannot see the means of 
untying. She decides that the master must deliver 
first ; but the inconvenience of tMs proceeding is, that 
in giving up the goods he loses his lien for freight. A 
sort of fiction is therefore invented. If the ship is in a 
pubhc dock or at a pubhc wharf, delivery is made there, 

® The case of Churchward v. the Queen (Queen’s Bench, 
Nov. 1865) may he studied as to contracts. The form of a 
contract is not all-important; and a contract made in one 
person’s name, or bearing one signature only, implies, from its 
nature, another party, and often correlative duties. 
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by discharging the merchandise on the wharfs; and 
immediately after, the master or shipowner, by a notice, 
stops the goods in the possession of the wharfinger or 
dock-proprietor until the freight be paid. When the 
discharge is in the river or roads, over-side into boats 
or hghters, the ireight is payable progressively for each 
lighter-load, &c. ; or a payment on account of freight is 
made by the merchant ; and much trust is placed in 
the routine of commerce and the good faith of mer- 
cantile men. In Prance, the claim for fireight is not 
extinguished by delivery of the goods ; and the captain 
or sliipowner can follow goods in the hands of innocent 
purchasers and re-purchas(srs, for his unpaid freight. 

The master or shipowner is excused from making de- 
livery of th.e goods for which he has signed, when he has 
been prevented by the act of God, the Queen’s enemies, 
and all and every other dangers and accidents of the seas, 
rivers, &c. And if the goods, or part of them, are so lost 
the master or owner loses his freight on them also (except 
it has been paid in advance) : he cannot claim carriage 
for merchandise he does not deliver ; for the profit is 
most intimately connected with the goods as its subject- 
matter ; and though the claim for freight grows up under 
a written contract, die carrier’s lien is on the goods 
carried. 

The excepted casualties and contingencies above named, 
whether termed ‘acts of God,’ ‘dangers of navigation,’ or 
‘perils of the seas,’ fall upon underwriters when the 
merchandise is insured. The instrument by which the 
master of the vessel defends himself against claims by 
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mercliants, for damage or short delivery of their goods 
under that clause in the bill-of-lading which promises true 
dehvery, is the Protest. This the master is bound to note 
within twenty-four hours of his arrival. It is a question 
whether it is incumbent on him to ‘ extend ’ it, i.e. to 
state the full particulars of the risks protested against, or 
at any rate, to do so at ships’ expense. Por their further 
protection, shipowners and brokers insert, frequently, ad- 
ditional restrictions of their habihty in the bill-of-lading ; 
and, of course, it would be very convenient to owners of 
vessels to free themselves from every description of claim 
whidi might be made upon them in respect of the pro- 
perty confided to their care as ^rriers. It was the habit 
of the late Lord Chief Justice Campbell’s mind to refer 
most thmgs relating to the contract of afireightment to the 
Common Carrier’s Act ; and, no doubt, he had much rea- 
son for doing so. Tlie Acts referring to carriers are pretty 
distinct ; and it is not sufficient for a carrier generally to 
disclaim his responsibilities for the safety and right de- 
hvery of the articles given into his charge ; he is bound 
to make his terms known to those who use his convey- 
ance, and to affix them in his receiving-house or usual 
place of business. Steam companies, in our day, are 
especially anxious to avoid claims, and some of them 
encumber their bill-of-lading (prepared by themselves) 
with a number of clauses mtended to reduce their Lability 
within the smallest hmits.'’ 

When a powerful steam company has displaced other means 
of conveyance, and gained a monopoly of the road, the terms 
are often very arbitrary on which alone they will consent to 
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Whilst there are some duties which belong to the bene- 
ficiary of freight, whether the actual owner or the hirer 

Kavigating ^ it in Carrying the property 

the Ship. others, the manning and navigation of the 
vessel is the particular and invariable duty of the owner. 
In whatever manner the vessel is chartered or let to an- 
other, the owner provides the master and crew, pays their 
wages, and the port charges and other expenses of the 
voyage, I do not recall any instances where the hirer of 
a ship had to find or pay the crew or victual them for the 
voyage, although, under very exceptional circumstances, 
such an arrangement might possibly be made or forced 
on the hirer by the exigencies of the case. The charterer 
sometimes places in the ship, for his behalf, a supercargo, 
who has charge of the merchandise she carries, and who 

carry goods, for the conveyance of which the company was set 
up. The conditions and disclaimers of responsibility introduced 
in the bill-of-ladmg of certain steam companies are so numerous 
that they sometimes occupy all its margin, and m one case 
which we have seen, flow over on to the back of the document 
It seems as if in condescending to carry a merchants valuables, 
the carrier renounced almost every duty of his calling, and 
strove to protect himself from every possible risk. Shippers 
may struggle against shipping on such terms, but, being indi- 
viduals, they are beaten by the helplessness of their position : 
theirs being frequently Hobson’s choice. On the other hand, 
we must remember that the claims of all sorts, valid and in- 
valid, made by the receivers of a general cargo on its delivery, 
are very numerous and often very vexatious ; and were there 
no protection to the shipowners against them, they would be- 
come a serious impediment to the carrying trade, and especially 
to steam carriage, since by steamers there is often a multiplicity 
of articles shipped belonging to many different persons. 
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has authority to direct the course of the voyage. The 
finding and providing for a master and crew is a privilege 
as well as a duty of ownership. The owner is bound to 
keep his ship properly manned, as far as it is within his 
power ; and in having his own captain and crew he feels 
himself represented whilst his vessel is at a distance from 
him. The wages of the crew, the port charges, and work- 
ing expenses of the voyage, are ultimately payable out 
of the freight, to gain which they are undertaken. Not 
so, however, the victualling of the crew ; the stores and 
provisions being held by law to be part of the ship and 
included in a general insurance on ‘ the ship, her 
tackle, &c.’ It is often very difficult to make ship- 
owners see the propriety of thil rule ; it is often difficult 
to give them a satisfactory reason why the rule should 
exist ; for the owner knows well enough that the crew’s 
stores and provisions are put on board in connection with 
the crew itself, and are working expenses disbursed 
specially to procure freight, and that they will be paid 
ultimately out of the freight, and are inseparably con- 
nected, in the owner’s consideration, with the freight. 

This duty of manning the ship, maintaining the crew, 
and paying expenses incidental to a voyage, confers a 
privilege on the owner, and in a certain manner renders 
freight a preferential interest for insurance. For whereas 
the ship and the cargo, in case of general-average, con- 
tribute to it on the entire value saved and brought to 
their destination, freight is allowed to pay its quota, not 
on the actual amount saved, that is, the gross sum receiv- 
able at the port of destination, but on that amount stripped 
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of all -wages and port-charges for the whole voyage, re- 
ducing the contributing value frequently to a moiety, or 
less. The practice of adj usting freight for general average 
contribution on this principle, has been long in force. It 
is not defensible in itself, as a little reflection -will show ; 
and it was probably introduced either as an encourage- 
ment to ship-owning, or by a mere error. The anxiety 
which I feel to place the matter in its right light arises 
not only from the eflect which these privileged deductions 
have on freight as an insurable interest, but because they 
give rise to errors and troublesome questions in reference 
to other interests, which have no right to participate in 
the same privileges. 

As an insurable interesf, it is the fuU or gross sum of 
freight which may be made on a voyage that can be in- 
sured ; and even to this, the premium of insurance itself, 
the policy duty and the brokerage for settling a loss, may 
be added to make the full insurable amount. It is plain, 
however, that though this be the shipowner’s interest for 
a given voyage, his profit on the voyage can never be so 
great. The outfit of the ship in preparation for the voy- 
age, the advances to the crew before sailing, the expenses 
of taking in and sto-(ving the cargo, the pilotage and port- 
charges before the ship gets to sea ; the provisions put on 
board for the crew, and the current wages of the voyage, 
these all go in reduction of the freight gained, and all 
have to be paid reaUy out of freight, for the ship itself 
produces no other profit than freight. E the vessel arrives 
at the destination, there are still expenses to be incurred ; 
port-charges, delivery of cargo, &c. : and the amount of 
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freight itself is nearly always subject to brokerages and 
commissions. Consequently, the gross freight can never 
represent the owner’s profit. K the voyage be success- 
fully performed, that profit is curtailed by the ordinary 
disbursements, even leaving out of consideration the wear 
and reduction in value of the ship itself ; and even if tlie 
vessel never completes the voyage but breaks down, or is 
lost, aU the expenses mentioned in the first list, including 
wages paid or due at the time of the breaking up of the 
voyage, have been paid in anticipation of that expected 
freight the owner was to receive. Yet it has been thought 
proper, and it has been long settled, that the owner may 
insure the gross freight, the extreme amount receivable 
on a voyage, making no deductibnsfor actual, unavoidable, 
and prepaid expenses ; although under such system a loss 
is better for the owner, quoad the freight, than a com- 
pleted voyage could possibly be ; and so the owner is in 
the anomalous position of really gaining by a loss ; for by 
a loss he is prevented paying wages which would have 
occurred after the loss, and the port-charges, address com- 
mission, and cost of delivering cargo. Yet the reason of 
this position approves itself to the mind. The sum at 
risk to the shipowner, so long as it has not been prepaid, 
is the whole sum he can receive by the completion of a 
voyage. To say that he has already, and whatever 
happens, spent a portion of it, so far from giving him less 
interest in gaming the entire freight, is a greater reason 
why the receiving it is necessary to recoup his disburse- 
ments already made. It is, then, the gross freight which 
is always at risk during the voyage; and in case of a 
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voyage interrupted by lo3s of the ship, &c., what the ship- 
owner saves are the wages which would have been in- 
curred to the crew between the moment of the loss and 
the time at which in ordinary course the voyage would 
have been completed, and the commission and expenses 
in the port of discharge. Therefore, in claiming a loss 
on a policy effected on freight, when the voyage has been 
broken up at any point, exact justice would be done by 
deducting from the entire amount of the insurance, sup- 
posing that to coincide with the entire freight at risk, the 
wages which would have become due after the breaking 
point of the voyage, and the expenses, &c., in the port 
when the adventure was to have terminated : — and both 
these sums could be nearly arrived at by calculation. As 
practice stands, no such deductions are made in cases of 
loss ; though, as I have already remarked, if the loss take 
place early on the voyage, the shipowner will be a consi- 
derable gainer by the wages and expenses saved to him 
by the non-completion of his undertaking But, clearly, 
to allow him only to insure or recover his net freight would 
not put him into a true position or give him a complete 
indemnity. 

Out of the foregoing considerations there arises natu- 
rally the question, what should be the value of freight 
Contributing taken for contribution to general-average ? And 

value of , ® 

Preigiit. tms is only another form of the question, what 
is the interest in freight at stake at the time of an act of 
general-average ? Either from a misapprehension, or for 
the encouragement of shipowners, who have to make con- 
siderable outlays in winning freight, long custom, as I 
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have already remarked, has given them a privilege in 
this matter — viz., that the disbursements both before an 
act of general-average as well as after it, which go to the 
production, or are incidental to, the contract, of freight, 
shall be deducted from the amount at risk, in bringing 
freight in as a contnbutary to that sacrifice which has 
been the saving of all the interests. In itself, nothing 
can be more unreasonable or more illogical t.har) tbia 
practice. An illustration will be the clearest argument. 

Suppose, gross expected freight under charter-party 
or bills-of-lading, 1,000^. £ 

Insured for, and valued at , . 1,000 

Advances to crew, loading, and port- 
charges at the place of *departure, £ 
and commission .... 200 
Crew’s wages by advance-notes, and due 
at time of termination of voyage . 200 
Port-charges at destination, expenses of 
discharging, and address commission 100 

500 

Balance, being the net sum procurable 

by the transaction ; in other words, 

the owner’s profit on the voyage . £500 

So, whilst by the prosperous completion of a voyage 
the owner’s emolument would be no more than 500Z., he 
has the right and power to msure 1,000Z., and claim it 
in case of loss. 

In this illustration, in order to avoid complication, I 
leave out the consideration of the cost of msurance, the 
wear of the ship, and the question of the crew’s victual- 

T 
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Kng ; which latter, by a strange obliquity, has been made 
to be a part of the ship and an interest insured by the 
ship’s pohcy, and not part of the insurable interest in 
freight. The rule which makes provisions part of the 
vessel, is about as consistent as one which would give the 
purchaser of a house the milk and meat that were in the 
larder, and the meal ready on the table. 

A lengthened voyage reduces the owner’s profits by the 
increase of wages he has to pay. A very protracted one 
will sometimes consume the whole freight in wages and 
keep of the ship’s company ; but, in any case, it is equally 
necessary that the owner should at last receive the freight 
for which he carries goods, and for which he has under- 
taken those expenses and has made those outlays. Up 
to the last minute, therefore, the entire sum he has to 
receive on completing the voyage is the amount at his 
risk — ^the amount insurable by him. 

If, on the other hand, a loss occur early on the voyage, 
the owner still loses his freight receivable, but with 
greater advantage to himself if the freight be in- 
sured. Thus : — 

Gross freight, as before, 1,000^. £ 

Insured for . .... £ 1,000 

Advances and charges at loading port . 200 
Crew’swagesandadvance-notesup to the 
time of the rupture of the voyage . 100 

300 

Balance, being the sum received from 

imderwriteis, less expenses incurred £700 

Thus, looking only to the position of a smgle voyage 
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and freight, the loss of the ship early on the voyage when 
the freight is insured, is profitable to the owner ; and in a 
similar manner, but in a less degree, if a loss occurs at any 
later part of the voyage. But the interest at risk renoains 
still the whole freight — ^whether to the owner himself, if 
uninsured, or to the underwriter, in case the freight is 
covered by insurance. If the former, the owner looks 
to the gross receivable freight as the fund out of which 
to repay himself the expenses already incurred, and, 
supposing his vessel completes her voyage, the charges 
still to be incurred ; if in the latter case, the underwriter’s 
liability remains the same and undiminished till the voy- 
age is terminated. The only exception is (and it regards 
the owner alone), that by the loss of the ship on the voy- 
age those expenses arising after the rupture of the voyage 
are saved to him which he, as owner, would have had to 
bear in the ordmary course, had the voyage been com- 
pleted. In settling a loss of freight with underwriters 
this saving to the owner is, by custom and convention, 
left entirely out of sight. 

I have been thus precise, even tedious perhaps, in de- 
' monstratuig the pennanence of the interest in freight 
during the voyage, because on this fact hinges the solu- 
tion of most of the questions concerning freight, advances, 
and insurance. Let it be observed that a privilege is 
accorded to the shipowner, but to him alone, that for the 
purpose of contribution to general-average in respect of 
freight, his interest in freight shall be reduced in amount 
by what we will call the working expenditure of the 
voyage ; not only those expenses necessaiy to complete 
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the voyage and make delivery of cargo after the act which 
has saved this and the other interests from loss, and which 
would not be incurred if the ship were lost at that time 
of peril and not saved ; but also those expenses which 
had been incurred previously to the peril ; and, bygones 
being bygones, made irrecoverably, whether the ship 
afterwards sank or swam. This remarkable privilege was 
probably granted, as I have before remarked, to en- 
courage shipowning, and in consideration of the expense 
the owner is under in obtaining freight. 

The underwriter on the shipowner’s freight profits, it is 
true, by this arrangement or privilege, inasmuch as he 
is subrogated for some purposes in the owner’s position ; 
and contribution to general-average falls, consequently, 
more lightly on him than on the insurances of the other 
co-interests. His position remains at present an anomaly. 
The deductions from freight are not in the situation of 
deductions from the contributing value of ship or of cargo, 
when their worth has been reduced by sea-perils previous 
to their amving at the port of destination, for the under- 
writer’s contribution in respect of each of these interests 
corresponds to the value saved to their proprietor by the 
act of general-average, as that value is discovered in the 
port of destination ; so that if half the value only arrive, 
the contribution is on a moiety only. But in freight, if 
there have been no loss in quantity on the voyage, it is 
the whole amount which is receivable on delivery, and, 
consequently, the whole interest in freight has been saved 
by the act of general-average, except the sum of those 
expenses which grew up after the general-average act ; 
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for they would not have been incurred if the interests had 
not been saved. Where part of the freight itself is lost 
by the loss of part of the cargo, the case is altogether 
different, for so much of the interest ceases to be receiv- 
able even though, the ship arrive When this happens, 
freight conforms to the rules which apply to ship and 
cargo. Independent of such loss of the interest itself, the 
position may be formulated thus : — 

Ship insured for 1,000Z. 

Her value at final port, 1,000Z. 

Contributes to general-average on 1,000Z. 

Cargo insures for 1,000/. 

Its value at final port, 1,000/. 

Contributes to general-average on 1,000/. 

Preight insured for 1,000/. 

Its value at final port, 1,000/. 

(being the amount receivable there). 

Contributes to general-average on 500/. 

The exceptional position of the shipowner in respect of 
contribution on freight, and of the underwriter on owner’s 
freight, does not extend to persons who advance part or 
the whole of the freight at shipment. The expenses of 
working the ship are not theirs ; so that they have no 
claim to any concession as regards their contribution to 
general-average more than the other contributaries. Yet 
there are underwriters and other persons who assert that 
the advancer of freight, and his underwriter, should parti- 
cipate in a privilege which m their case would not only 
be wrong (for the diminution of one value increases the 
quota of contribution on the other contributing interests) 
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but absolutely meaningless. If tbe shipper of cargo who 
absolutely advances 1,000^. as part freight, does, by some 
act of general-average performed, save the 1,000^. which 
would otherwise have been lost to him, reason, equity 
and usance combine in deciding that he must contribute 
towards the loss or sacrifice, on the value of 1,000Z. Those 
who maintain in practice or by argument the opposite 
view, can hardly have examined with care the grounds on 
which their decision should rest. The special expenses 
of reshipping goods discharged and other costs, by custom 
applied to freight itself, conform to the same principle 
which governs the general contribution. 

It must be confessed that the part of the subject now 
touched upon is very unsatisfactory. It stands thus : — If 
Eeshipping are shipped upon the terms of the bill- 

Expenses of-lading Only, with freight payable on their 
delivery at the place of destination ; and if from sea-perils 
the ship puts into an intermediate port, and there, for the 
purpose of repairing, &c., has to discharge her cai'go ; the 
expenses of reshipping the goods, of getting the vessel out 
of port and to sea are — rightly or wrongly, I am not here 
deciding — charged specially to freight® The owner 
pays such reloading and outward charges ; and if he has 
insured his freight, he recovers his payment of those 
expenses from his underwnters. The reason given by 
writers on Average why the shipowner should be exclu- 
sively charged with the reshipping and outward charges, 
is that he could not earn his freight by delivering the 


The subject is discussed in my Handbook of Average. 
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cargo at its port of destination unless the goods were re- 
placed in the vessel, and she again set forward on the 
voyage. 

A more serious and real motive for the appropriation 
of reshipping charges remains behind, which is not men- 
tioned by writers ; and this is, the covenanted duty which 
lies on the shipowner to convey the goods laden on board 
his vessel to their destination. By the contract of afireight- 
ment, the charter-party, if there be one, and the bih-of- 
lading, he takes the valuables of another person into his 
charge, and assumes the responsibility of a carrier to 
convey them to a specified place, and there deliver them 
into the right hands. Eds only galvo is, the act of God and 
the dangers of the seas preventing him. The consi- 
deration for which he undertakes this responsible duty is 
the freight payable to him. But, having undertaken the 
duty, he is bound by law and by honour to complete 
what he is engaged to do. He is not allowed on account 
of an accident which can be remedied to break up his 
voyage, and leave the goods with which he is entrusted 
half-way. If a wheel come off a common carrier’s cart 
on the road, he must repair it ; and if it be necessary to 
unload the cart in order to effect those repairs, he must do 
so, and afterwards reload and proceed. He is certainly 
not allowed to wash his hands of the goods in his charge, 
and leave then on the road or at a wayside inn. Still less 
is the shipowner 'or master to be allowed, in case of an 
accident on the voyage causing expenses or detention, to 
consider whether it would now be more profiable to him- 
self to reload and complete his voyage, or to allow or 
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cause the voyage to be broken up. When freight is 
payable only at the port of destination, there is a general 
argument acting on the owner to induce him to continue 
and complete the voyage, even though the expenses of 
reloading and again going to sea are heavy. And it is to 
provide this security to merchants shipping goods that the 
English law does not recognise ‘ distance-freight,’ or freight 
often called in books ‘pro raid itineris peracti,’ but 
which is sanctioned in most foreign maritime nations. 
Those countries allow the owner to receive freight, though 
he do not deliver the laden goods at their intended desti- 
nation, for the part of the voyage performed ; and an 
apportionment of freight is accordingly made to the dis- 
tance sailed. The English law says, ‘ all the freight, or 
none.’ And, by the English system of General- Average, 
all the expenses of reloading and returning to sea are 
chargeable to freight ; as if the receiver of the benefit of 
freight must use every effort, and make all necessary 
outlay, to fulfil his contract. 

Whilst the freight remains unpaid till the voyage be 
completed, there is therefore a great stress on the ship- 
owner to carry the goods of his lading to their destination, 
and there dehver them. He feels an anxiety to deliver his 
cargo at his terminus ad quern, in order that he may 
receive the freight due on so doing ; and we may hope 
also that he feels an equal anxiety to effect the true deli- 
very, in order to fulfil those serious duties to which he 
has bound himself by the bill-of-lading. But, suppose the 
owner be relieved from one part of this pressure. Sup- 
pose that the freight, instead of being made contingent on 
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arrival at the port of destination, be paid by the shippers 
at the port of loading — would he still feel as great an 
anxiety to take up his load, after such temporary stoppage 
as has been named, and strive by every efibrt to complete 
his voyage ? Would he still undertake the expense of 
reshipping the goods, which necessity had caused to be 
discharged, and of getting his ship once more to sea ? 
Would, in fact, duty inspire him with the same alacrity to 
fulfil his written engagement, as the knowledge would do 
that in no other way he could secure the anticipated 
freight? 

It is to be feared that — owing to the prevailing view 
which supposes that all reloading and outward expenses 
at a port of refuge are incurred for the sole purpose of 
winning or saving freight, and the practice of charging 
those outward expenses entirely on the merchant if he 
have paid the whole freight in advance, and charging Mm 
with part of them in proportion to his prepaid freight, 
where part has been advanced — it is to be feared that the 
answer to this question must be in the negative In case 
of aU the freight of merchandise having been prepaid, the 
oivner says to the merchant : ‘ There are your goods, in 
such a place, where they were necessarily discharged 
owing to perils on the voyage ; my vessel is again ready 
for sea ; if you wish me to continue the voyage I shall do 
so on your reloading the goods on board, and paying the 
towage, pilotage, and all other charges of exit, so as to 
place my vessel again on her way. But, for myself, I 
have no further interest in the completion of the voyage : 
having received my freight in advance, I can gain nothing 
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more by the discharge of the cargo at its destination. 
Looking solely to the production or saving of freight, you 
have ail and I nothing to lose by the fracture of the voy- 
age ; it is, consequently, your concern that that voyage 
should be completed.’ 

And so the case stands according to the present custom, 
a custom recognised by law ; viz., that under an engage- 
ment — a serious, written engagement — a carrier will take 
charge of the valuables of another person and deliver 
them in a stipulated place, he will take all the steps ne- 
cessary for effecting what he has promised, if his payinent 
of the consideration be deferred to the end of the voyage 
and be dependent on right delivery then of the goods ; 
but that if the carrier have the additional benefit of re- 
ceiving payment of the consideration beforehand, he is 
absolved from taking, or taking at his own expense, those 
necessary steps (reloading, outward charges, &c.) for 
carrying the merchandise to its destination after an acci- 
dent which has necessitated a putting into port and the 
discharge of cargo. That duty which the shipowner un- 
dertook to perform, and bound himself by a written and 
stamped document to fulfil, is to be forgotten under the 
foolish, erroneous view tliat the completion of an inter- 
rupted voyage is solely for the purpose of savmg the en- 
dangered freight ; and that if the freight is safe to the 
shipowner by prepayment, he is at hberty to forego the 
proper duty of his vocation, and his bounden duty by the 
contract of freight, — all which propositions are untrue ; 
for the circumstances against him (perils of the seas and 
acts of God) must be very strong, which should liberate 
a carrier from his engaged duty of safe-custody and 
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deliveiy ; and the charges of reloading, exit from port, and 
all other expenses, which enable a ship to take the sea 
again and continue and complete a voyage, which has 
been interrupted and endangered by sea-perUs, ought not 
to be thrown on the freight alone, but should be divided 
according to the value (which indicates the benefit re- 
ceived) of ship cargo and freight ; since it is as necessary 
that the ship should again be at sea, and finally reach the 
owner’s hands, and that the cargo should arrive at the 
market where it will attain its value and come into the 
possession of its proprietors, as that the freight should be 
saved to the shipowner, if still at his risk, or to the shipper 
or advancer, if prepaid. 

In deahng with the subject of freight as an interest, I 
have been obliged to mtroduce some considerations which 
would properly belong to freight and advances in their 
relation to average ; but it was impossible to avoid it ; 
for average is an incidental though large subject con- 
nected with insurance and with the interests concerned 
in a marme adventure, whether insured or not. In en- 
deavouring, therefore, to describe the interest of freight, 
it was necessary to point out its peculiar position, what 
privileges it possesses, and what dangers or claims it is 
subject to I have touched as briefly as I could on those 
portions of the subject which the reader might expect to 
find dealt with in a work on Average ; but no place is a 
wrong one for pointing out errors and inconsistencies, or 
for enforcing duty as the guide by which a contract is to 
be acted on rather than expediency, or the desire of saving 
money to one party to that contract. 

Freight, considered as a separate insurable interest, is 
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placed ia an anomalous position by being Held legally to 
Freight an be an incident of the ship ; i. e. something 
Went of ggggjji-jjjpy. belonging to a ship, and passing 
with the vessel when the latter property changes hands. 
We do not find that the incidental character of freight 
is insisted on in ordinary transfers of ships by sale, 
even though the contract or bill of sale contains no 
express stipulation excluding any fireight that may be 
due to the ship at the time of sale. It is, indeed, quite 
competent to sell a ship whilst on a voyage with the 
contract of affreightment she is then imder, as a race-horse 
is sometimes sold ‘ with its engagements ; ’ but then it 
must be agreed and understood that both ship and 
freight are sold. Yet the law is tolerably express, that 
by the abandonment of a ship to the insurers, any freight 
then due or accruing passes to the abandonees — ^the ship’s 
underwriters — as one of the incidents of the property 
abandoned. Practically, this can only take effect when 
the abandonment is accepted by the underwriters of a 
ship, as they would have to claim the freight due ; it 
would not be proffered to them ; and without accepting 
the abandonment they would not be in a position to make 
any claim for freight or any other accessory or incident 
of ship. Yet the legal principle has been cairied so far, 
that when a vessel and her cargo arrived at their port of 
destination, which was Liverpool, and the ship was taken 
into dock and delivered her cargo, and was then aban- 
doned to her insurers, on valid grounds, it was held that 
the freight then due on the cargo was payable to the 
underwriters of the ship. This paradoxical position has 
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already been mentioned, and will be alluded to again 
hereafter ; aH that concerns us with it now is, to inquire 
how far it affects the rights of an underwriter on fireight. 
If freight be really an insurable interest, distinct from the 
ship, the security of the underwriter on freight should 
not be affected by the shipowner making an insurance on 
his vessel ; which it would be if the underwriter on ship 
has a claim, in case of abandonment of the ship, on the 
freight due, the very subject-matter of another insurance. 
If it be that freight is an inseparable incident of the ship — 
an emanation from it, as it were — so that an abandonee of 
ship receives it, as he receives the masts, rudder, and iron 
kentledge, &c., then, clearly, freight has not such a sepa- 
rate existence as to make it capable of a separate insurance. 
As well, it would seem, might a specific insurance be 
made on a mast Unquestionably, in case of wreck and 
abandonment, the general underwriter on ship would 
take the proceeds of the mast with the proceeds of the 
rest of the vessel, leaving nothing for the underwriter on 
the mast. But it need not be said that separate insu- 
rances on masts are not made. It follows, that if the 
freight be inseparable from the ship, and passes with the 
vessel’s materials and accessories to the abandonee of ship, 
the abandonee is concerned in its preservation and safety, 
and should contribute ad valorem to the salvage or 
general-average expenses by which it has been preserved 
to him. This argument, which appears to me to be in- 
controvertible, may be looked upon as merely a reducUo 
ad absurdum. If so, it would be weU to get rid of the 
absurdity which it points out. 
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But express as tlie law is as to the right of the aban- 
donee of ship to take the freight due as part of the pro- 
ceeds, the underwriter on freight by no means consents 
to the arrangement. The right which he had in case of 
loss — and especially in case abandonment is made to him 
by the assured — to receive, by way of salvage, what 
freight was due and obtainable at the time of loss and 
abandonment, he rightly thinks it unassailable by any 
after-act of the shipowner, to which his own consent was 
not given. He cannot admit that his rights under the 
policy on freight are reduced by the owner subsequently 
insuring the ship. And so, practically, the underwriter on 
freight retains his salvage of freight, even though the 
owner, having abandoned his vessel to the ship-under- 
writers, IS obliged to hand to them, as an incident of their 
interest, the equivalent of freight saved, and this from his 
own pocket 

In summing up what has been said in this chapter, we 
have seen that freight, including passage-money, is one 
Summary of immaterial interests which may be legally 
insured ; that freight is the shipowner’s profit, which he 
acquires by the use of his vessel, either by carrying mer- 
chandise, or by letting the ship to another person who 
makes a similar use of it ; that the duty and expense of 
navigating always belong to the owner, whether he con- 
veys goods in his ship for which he, by his captain, signs 
bills-of-lading, or whether the vessel is chartered or let 
to another person, or even subchartered, or let by the 
charterer to another person still. Then, considering 
freight as an insurable interest, we found that it conforms 
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to the general laws affecting such interests, and that the 
whole of that amount of payment for carriage which a 
ship is to make on a voyage may be insured, but not 
more. We saw that freight is sometimes Protean, and 
assumes a different form, that of advances or prepaid 
freight ; and can be divided, part remaining as ordinary 
freight and part as advances or prepaid freight ; but that, 
though under a different name or form, the whole amount 
contingent on the arrival of a vessel and her goods at a 
stated place, is insurable, but the right to insure may not 
always remain in the same person, and that partial rights 
may be acquired in the same freight, but not together 
greater than the whole amount at risk. This position 
became a key and leading principle to the whole subject. 
A payment in respect of freight before the conclusion of 
the voyage does not destroy so much of the interest in 
freight, but it transfers the risk of so much, and the right 
of insurance, from the payee to the payer : i.e. generally, 
from the shipowner to the merchant or shipper. A dif- 
ference was distinguished in payments made at shipping ; 
between those made absolutely, to be repaid at the port 
of destination out of the freight there due, by deduction, 
but in case of the ship’s loss not returnable to him who 
advanced ; and those made on the personal security or 
credit of the master or owner, and recoverable from him 
as a common debt, whether the ship arnve or be lost. 
The former kind of advance is insurable by the advancer; 
the latter is not. It was then shown that there were two 
or three ways of insuring such advanced freight, either 
eo nomine, as ‘ advances,’ by a separate policy ; or, as an 
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addition to the invoice value of the goods, without speci- 
fying in the policy how the value is made up, but leaving 
the analysis of value to be shown, should it be required 
at any time ; or, thirdly, by insuring the advances in the 
same policy with the merchandise to which they related, 
either in a separate sum, or included in the value of the 
merchandise, with a declaration that that value involves 
freight paid in advance. The right of the merchant 
shipping goods to insure the advanced freight, and to 
insure it in the manner he prefers, was pressed on, in 
order to avoid misconceptions which prevail with some 
persons on this subject. 

The place and manner in which freight is made payable 
were entered upon, and the circumstances under which 
advances are made to the shipowner, together with the 
right of insuring, which is affected by those circumstances, 
both as regards the persons and the amount ; and other 
loans made to an owner were mentioned, as Bottomry ; 
and the right of insuring such were considered. The 
exemption of a Bottomry loan to contribute to a subse- 
quent general-average was alluded to, and a reason was 
sought for it. The large subject of chartered freights 
was then examined, and the difficulties were shown which 
the term ‘ expectation of a freight ’ have given rise to. 
It was pointed out, that all freight contingent on a ship’s 
arrival at her destined port, remains in ‘ expectation,’ and 
that the French law prohibits the insurance by the ship- 
owner of his unpaid freight. Then, as he has no necessity 
to insure freight that is prepaid, it follows that in France 
the right is denied to a shipowner of insuring his freight. 
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It became necessary to define at what point under English 
law the profits of a ship in futuro ceased to be undeter- 
mined insurable risks, and entered into the description of 
expectations of future possible emplojonent of the vessel ; 
passing, m fact, from a present engagement for hire, to 
the region of undefined plans for uncommenced voyages. 
And because the words ‘ expectation of a freight ’ have 
been frequently repeated and often misunderstood, we 
paused a short time to consider the true import and bear- 
ing of the term, and the key, which, in legal phraseology, 
has been given to determine these questions, as they 
afiect insurances on freight, viz. ‘the inception of the risk ’ 
The various forms of future profit, i.e. freight, were re- 
viewed, and it was pointed out that there are positions in 
respect of the forward earnings of a ship when insurance 
may be desirable and prudent, and if they do not come 
within the present provisions of the law, the assurers and 
assured may agree between themselves to effect such a 
policy as will meet the case ; and if there be nothing 
fraudulent in the transaction and no infringement of the 
Stamp-duties Act, it only requires that the two parties 
should quite understand each other, and express the 
agreed compact in distinct language, to make a good and 
binding insurance. Some methods of protecting ship- 
owner’s by means of mutual freight-insurance associations 
were descrijied. 

The intricacies were then touched on which arise from 
the fact of two or more interests growing up in respect of 
a freight — as by ‘ lumping,’ chartering and re-chartermg, 
and advancing on freight ; and two or three paradigms 

z 
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were given for example The difficulties attendmg settle- 
ments of loss on ‘ profit-freights ’ were spoken of, about 
which subject there is plenty of room for difference of 
opinion. The risk of a charterer in not being able to fill 
the ship he hires or charters with cargo was mentioned, 
as being classed by writers on Insurance as an insurable 
interest. It is most rare in practice to find that this right 
to insure is availed of, even if one exist. The contin- 
gency of a deficient cargo is generally a mercantile risk, 
and when so, not insurable. It can only come into the 
category when a sea-perU is the direct cause of a ship 
proceeding to sea with a part-cargo. 

In connection with dead-freight, another contingency 
was described, by which loss to a charterer arises, not 
from the deficient quantity of cargo, but from the rate 
at which goods are shipped. This is also a speculative or 
commercial risk, and in itself is not a subject for in- 
surance. But a position, grounded on actual occurrences, 
was shown, in which a loss may be thrown on a charterer 
of a very vexatious kind, by a loss of ship by sea-perils 
supervening on the failure of an adequate freight, thus 
entailing a loss, the risk of which would seem a fit sub- 
ject for insurance. An instance of this kind of loss was 
given. 

StiU, considering freight in its relation to insurance, we 
were led to examine what duties are imposed on the 
sea-carrier, in virtue of the office he undertakes, and the 
profits he makes thereby ; and what privileges have been 
conferred upon him in respect of the profits of his profes- 
sion, viz. the freight And we were glad of the oppor- 
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tunity tliiis afforded of entering somewhat at large into 
this subject : — ^first, because, after a lapse of time, whilst 
we pursue any avocation attended with profit, we some- 
times allow the sense of duty to grow fainter, and fix our 
attention more eagerly on the gains, the ultimate end 
to ourselves of the calhng we pursue ; and we require, 
from time to time, to be hark’d back to the correlation 
which subsists between our undertaken duties and our 
profits. This is the more necessary, when we can adduce 
customs or even legal decisions which act towards a re- 
laxation of the strictness of duties required of us, and of 
which easier state of opinion or law men are not unready 
or slow to avail themselves. ^And, secondly, because a 
clear apprehension of what a shipowner’s duties are in 
carrying goods for freight, and with them the conse- 
quent liability of the underwriter on a freight policy, is 
necessary, in order to come to a decision as to two legal 
judgments, which have been much discussed and have 
caused much disturbance of previous ideas on the subject. 
These are ‘ The Bombay’s case,’ and Booth v. Gair. The 
tendency of the remarks made was to show that the posi- 
tion of a shipowner, conveying goods by sea for hire, 
i.e., on freight, is strictly analogous to that of a earner of 
goods on land : but the contracts by which the former 
binds himself — the bill-of-lading, and the charter-party — 
are more serious and solemn than the Way-bill of the 
carrier, which only enumerates the particulars, destina- 
tion, &c., of the goods he takes charge of and carries, but 
for which he becomes responsible. Throughout the 
chapter the shipowner is named and-not the captain, the 
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former being the really responsible person ; but, practi- 
cally, the captain generally signs, and does a great many 
acts as die owner’s agent or substitute, and is under no 
small responsibihty also himself. The chapter urges the 
responsibility of the shipowner for the goods carried in 
his ship, and the bounden duty to which he is engaged by 
signature to the bill-of-lading ; and that, though his object 
in coming under that responsibihty was for his own profit 
in gaining freight, yet, from whatever motive, having in a 
solemn manner — for the language of the bill-of-lading is 
very solemn — tied himself to certain duties to other per- 
sons, he is not to be released from them except by those 
insuperable accidents nampd in the same document, ‘Acts 
of God, and dangers of seas and navigation.’ The duty 
must, then, be separated in thought from the motive which 
led to the acceptance of that duty — the intention of gain. 
And it IS deeply to be regretted that so great a fallacy 
should have come to prevail as that a prepayment of freight, 
i.e., a payment of carriage at the commencement of the 
voyage undertaken, should in any way alter the contract 
a shipowner binds himself to, or absolve him in any 
respect from the duties to which he thereby pledges 
himseh. Whetlier paid at the beginning or at the com- 
pletion of the voyage, the duty of safe custody and right 
dehvery lies equally upon him. To say that in a case 
where a cargo, the freight of which has been prepared, 
has been discharged at an intermediate port, the shiji- 
owner shall be excused the expense of measures for re- 
shipping the goods and proceeding again to sea, and shnll 
throw those expenses on to the proprietor, not because 
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they always appertain to cargo as such, but in virtue of their 
carriage having been prepaid, will strike some minds as an 
injustice and others as an absurdity. The underwriter as 
standing behind the proprietor of the goods, is affected by 
this question ; and the whole crux seems to arise from 
the reshipping and exit charges in a port of refuge being 
classed to freight instead of general-average. 

The risks of the carryiag trade, and the disclaimers of 
risks by sea-carriers, especially by steam-ship proprietors, 
were briefly noticed ; the invariable duty, also, of navi- 
gating their vessel, even when let by charter to another 
person who employs the ship. Then, as regards the 
underwriter’s interest, it was shown that the wages of the 
crew are. referred to freight, but the provisions for vic- 
tualling the crew are referred to the ship, so that we 
have the unexpected position of the hire of the ship’s 
company being divided and placed to separate interests — 
the payment in money, to freight ; and the payment m 
food, to the ship. It would be difficult to find a valid 
reason for this curious arrangement. The distinction does 
not seem to reside in the fact of the materiality of the 
latter — ^the provisions ; since food and stores, if for use 
of cabin passengers, are not necessarily part of interest 
in ship. 

The privilege of the owner in respect to freight, attaching 
to the du%s involved by ownership, was then considered 
somewhat at large, especially in reference to the contri- 
bution of freight and of advances on freight to general- 
average. It was carefully shown on what different bases 
the two interests stand ; and that an ex:ceptional privilege — . 
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■which has been conceded to the owner in contributing to 
general-average, in -Tirtue of his expenses in navigating 
the ship — does not apply to the shipper of goods who 
advances part of the freight, i.e. carriage, the whole of 
which advance becomes at risk tiU the completion of the 
voyage, and the amount of which, therefore, is the value 
which contributes to general-average. It was demon- 
strated that the method of making the owner’s freight 
contribute, as at present practised, is irrational; but, 
then, many privileges are irrational. 

The great anomaly was dwelt on of the distinction 
set up in relation to a sea-carrier’s duties, when the 
freight or payment depends on the completion of the 
covenanted voyage, and when it is paid at the commence- 
ment of the voyage. In the latter case, he is excused 
from some acts, or the expense of them, which are neces- 
sary for the completion of that contract to carry and 
deliver property in a certain place to which he has bound 
himself. Ho moral change takes place as to a given 
duty from the mere circumstance of the payment being 
made before-hand. It might even be argued that the 
stress of duty was greater when the payment for it was 
made before the duty could be accomplished ; heighten- 
ing, as it does, the fiduciary character of the transaction, 
and appealing more strongly to the good faith and honour 
of him who undertakes the duty, inasmuch ^ he who 
trusts has given a further proof of his confidence, and has 
placed himself still more in the other’s hands. 

As the position of an assured becomes generally the 
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position of Ins insurer, these considerations affect directly 
the subject of insurable interests. 

Lastly, reference was made to the paradoxical position 
in which an underwriter on freight is placed by the right 
of an abandonee of ship to receive, as an incident of his 
interest, the amount of freight due and recoverable at the 
time of loss and abandonment of ship. As this legal knot 
remains at present too firm to untie, the Alexander of 
Practice cuts it through with his sword, and makes the 
shipowner give the same salvage of freight, both to his 
underwriters on ship and his underwriters on freight. 
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CHAPTEE IX. 

THE IHREEIOLB RELATION:— ASSURED, INSURED, 
AND BROKER. 

Thbee would be greater simplicity in tbe Insurance * 
system if the assured and underwriter always dealt per- 
sonally and directly with each other ; but in an extensive 
commerce, such direct relations cease to be maintained, 
and in most places, • where mercantile transactions are 
large, it is found convenient or necessary in several de- 
partments of business to employ a middle-man, under the 
name of agent, factor, or broker. . This division of labour 
has its advantages and its inconveniences. On the one 
hand, facilities are gained by having a go-between whose 
special vocation it is to know all that concerns the par- 
ticular kind of business the principals are desirous of 
doing together ; who knows aU the technicalities of carry- 
ing it out ; and who can propose and negotiate and draw 
things together in a professional manner. On tlie other 
hand, such intervention is attended with the incon- 
venience of new and sometimes complex relations, which 
spring up as its consequence. 

Confining ourselves to the position and duties of the 
Insurance Broker, frequently called in law, but nowhere 
else, the ‘ pohcy broker,’ we shall find that when he in- 
terposes, the deahngs of the underwriter with the mer- 
chant or shipowner who desires to insure, are changed in 
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metliod ; the original parties do not necessarily see or 
know each other ; the assured, in many cases, does not 
even see the pohcy after it is effected, but leaves it in the 
hands of his broker and receives, instead, an unstamped 
copy, which often does not even contain the names of the 
persons who have underwritten his risk ; and his accept- 
ance of the policy — which we have before seen is necessary 
to its vahdity as a contract — can only, by a figure of 
speech, be said to have been made by the assured, and, 
indeed, was disputed in the case of Xmos v. Wickham. 
Moreover, such an interposition, although now a neces- 
sity, leads to a want of personal acquaintance by the 
assured of the terms of his policy and the exact indem- 
nity it afiprds, and permits such a remark as ‘lam not 
certain as to the conditions; I leave the insurance en- 
tirely in the hands of my broker.’ 

And beyond this, the course of business which becomes 
established by the intervention of agents or brokers in- 
volves a new and rather complicated system of debtor and 
creditor, of receipts and payments : for, in the dealings of 
A and B, with C intervening, the receipt of premium 
which B gives A and is binding on B, is no receipt as in 
favour of C, and so forth, as we shall have occasion to 
learn as we proceed in the present chapter, when these 
threefold interests wiH be described with as much clear- 
ness as I ^ipi able to give the subject. 

When an assured * makes an insurance with an under- 

* Here and in other places Assured is, to avoid periphrase, 
used both in its exact sense, and also to describe a person de- 
siring to insure, but before the contract is completed. 
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•writer -without the medium of a broker, the course is as 
Insuring follo-ws : — ^Haviug arranged the terms of the pro- 
Broter posed lusurance on the initialed slip, he fills up 
the stamped policy in accordance -with it, and procures 
the underwriter’s signatures. Originally, he paid down 
the premium at the same time ; for the Lloyd’s policy 
contains an acknowledgment of its receipt, and the pay- 
ment of the premium was held essential to the validity of 
the insurance. Nominally, the position remains the same ; 
but the law now recognises current accounts between the 
insured and the insurer ; and most of the modem com- 
panies have relaxed the ancient form, and m their receipt- 
clause introduce m addition, ‘ or has promised to pay,’ 
or words to that effect. Supposing, however, ihe trans- 
action to be ‘ for cash ’ — ^which means, practically, a pay- 
ment shortly after the completion of the policy but not 
at the moment of effecting it — the assured gives his check 
to the underwriter, yet not for the full amount ; the 
agreed premium being subject to two deductions — ^broker- 
age and discount. This brokerage represents the agent’s 
emolument for effecting an insurance, and comes, or is 
supposed to come, out of the underwriter’s pocket : but 
now it is allowed indifferently to broker or principal in 
doing an insurance, and is looked upon as a regular and 
constant deduction from the nominal premium paid. And 
this induced the expression that brokerage^ was ‘sup- 
posed ’ to be at underwriter’s cost ; for tlie underwriter, 
in fixing the value of a risk, and forming his premium 
accordingly, has regard to the customary deductions, and 
arranges such a net price as he considers equivalent to 
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tlie risk. And tliis way of looking at premium accounts 
for an inexact manner of reckoning brokerage. Wlien, 
in a policy, conditional returns of premium are provided 
for, where the premium is twenty shillings per cent, the 
return is fixed at nineteen shillings, i.e. 95 per cent, of 
the whole, the other 5 per cent, being reserved by the 
broker ; but, if the original premium be in guineas — as 
it very frequently is — ^the stipulated return written in the 
pohcy is in pounds. So that twenty shillings is returned 
out of the premium of twenty-one shillings, which is not 
95 per cent , but 95Z. 4s M. per cent., and the shiUing 
retamed by the person who efiects the insurance is 4Z. 
15s. Bd. per cent. only. This difference is not large in 
amount, l?ut it is important in assisting to define the 
position of a broker, as will be pointed out by-and-by. 

The other customary deduction from the nominal pre- 
mium is called discount, and is fixed at 10 per cent., for 
cash settlements, and 12 per cent, upon any balance 
due to underwriters for the yearly settlement on credit 
accounts at Lloyd’s. As true discount is only a rebate 
from price for prompt payment — since the value of money 
per annum in this country scarcely attains the average of 
5 per cent., and as a comparatively small number of pre- 
miums have their prompt at so far distant a period as a 
year — 10 per cent, discount on a premium must have some 
other meaning and intention than the mere use of money 
paid before it is due. It is rather to be looked at as 
compounded of a true discount and an allowance en- 
couraging early, but seldom immediate, payment, mstead 
of long credit. But even this is not a complete explana- 
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tion of the allowance having the name of discount ; for 
while the insurance companies have stated times of pay- 
ment — usually each month — and allow discount only when 
the premium is paid on the prompt day following the 
transaction, the Lloyd’s underwriters allow discount at the 
rate of 12 per cent, on the balance of premimns due at 
the yearly settlement of account. Some premiums, there- 
fore, on which they give discount may be twelvemonths’ 
old, and the rest, of dates varying downwards from that 
maximum. So that, reduced by both the allowances, 
the actual premium received by an underwriter is 15 or 
17 per cent, below the nominal amount ; or rather, 
the nominal premium is ^15 or 17 per cent, above the 
mathematical value of the risk. 

The receipt-clause, which has been mentioned in a 
previous chapter as being contained in the Lloyd’s policy, 
Receipt operates as a bar in law to the underwriter plead- 
ciause against the assured, want of consideration, 

and the nuUity of the pohcy on that account Whether 
the direct dealing of the assured with the underwriter be 
for cash or credit, the latter confesses himself paid the 
consideration due unto him, and that question cannot be 
afterwards raised The doctrine that the validity of an 
insurance rests on the prepayment of the premium, has 
already been stated, and it is still thought good to shut 
the door to doubts and disputes arising on policies in that 
direction, as far as the assured is concerned. The 
receipt-clause also precludes the underwriter from a denial 
of debt in an action by the assured to recover a return of 
premium. Modern insurance companies have modified 
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their language in stricter accordance with the present 
course of business, and use such words as ‘ A (the assured) 
hath promised or otherwise obliged himself to pay forth- 
with for the use of the Company.’ And afterwards, ‘ in 
consideration of the person effecting the pohcy promising 
to pay the Company the sum oi £ , the Company 

takes upon itself the burthen, &c.’ Whether this acknow- 
ledgment, which is not so absolute as the Lloyd’s form, 
will be found in future litigation to give the assured 
equal assistance, remains to be seen. It is, however, to 
be noticed that, though the binding of the company 
appears intended to be made conditional on the payment 
of the premium, the exact language used conveys that 
the engagement by the company depends on the promise 
to pay — ^not on the actual payment ; and the promise is 
absolute and unconditional. 

By paying actual cash, the assured secures the above- 
mentioned deduction of 10 per cent, from the premium ; 
but if the account between the assured and under- getnjffof 
writer is for credit on a yearly settlement, the 
whole so-caUed discount is only obtained by the assured 
if no losses or averages have been set off against the 
account. As soon as a loss is settled by the underwriter, 
so much discountable balance is obliterated. If, just be- 
fore the time of settling accounts, lOOZ. was due to the 
underwriter, and before the period of payment a loss of 
100^. occurred, and was shown to the underwriter and 
settled by him, no discount would be received by the 
assured on the account. The assured, in consequence, 
hastens to agree and pay the balance of premiums due to 
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the underwriter as promptly as possible at the regular 
settling day, to avoid the diminution of discount which a 
loss coming in before payment would occasion. A loss 
known, and posted in Lloyd’s Eegister of Losses, stops 
the running account at the date of its being known, even 
before settlement of that loss. If it just clears off the 
premiums due to the underwriter, no discount is allowed, 
and the account commences afresh. If the loss claimed 
exceeds the premiums due, the underwriter pays the 
assured the difference between the two sums, sometimes 
immediately, but more generally one month after setthng 
the loss. If the account is ‘ good,’ i.e. if the premiums 
due exceed the loss claimed, the loss is written off against 
the premiums, and the balance is carried on iq, the new 
account. As a general rule, losses are paid by the 
underwriter one month after they are settled by him in 
writing on the policy. Thus, the system of underwriting, 
when carried on without intervention between the two 
original parties, is as simple as any commercial trans- 
action can be. 

The Broker is, speaking generally, the employe of the 
assured. The underwriter either carries on his business 

TheBroW pe^sonally, or deputes it to a clerk specially 
Hib position. . qj. otherwise, and very frequently, 

underwrites through a deputy skilled in the vocation, 
who acts in this manner for one, two, or more persons, 
and receives usually from each a stated annual stipend, 
and beyond it a participation, by way of per centage in 
the profits actually resulting to his principals. With 
regard to the assured, several reasons may make it 
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desirable to Mm to effect Ms insurances tMougb a broker. 
In a large business it may be advantageous to avoid 
adding to the organisation of an office the fresh machinery 
necessary for carrying on tMs branch. In a small business 
there may not be emplojnnent for a special insurance 
staff ; and by having Lloyd’s pohcies effected by a broker, 
the expense is saved to the assured of the entrance fee 
and annual subscription to the underwriter’s room. Then, 
the use of an agent specially qualified by experience, &c., 
for a very technical and often delicate department of 
commerce, is attended with benefit ; and the law throws 
on him a considerable degree of responsibility to his 
principal for errors or omissions by wMch the latter is 
damnifie4. In naming the broker the employed or agent 
of the assured, a reservation was used. He is often more 
than this. In his mediation between the two parties desiring 
to deal together, a certain impartiahty is looked for in 
him, and he has duties towards the underwriter as well as 
to the assured. Then, although as between these two 
parties he is a middle-man or broker, he commonly stands 
to each of them severally in a different and an inde- 
pendent position in his transactions, keeping with each, 
probably, a running account of debtor and creditor, and 
bemg m’ many cases the depository of the pohcies wMch 
he has been the agent in effecting. Thus, hke a figure 
of Janus, he seems but one person to the outer world, and 
by the law is sometimes eliminated from the consideration 
of claims between assured and insurer altogether ; yet, on 
a nearer approach, he is found to present a distinct face 
to each of the two contracting parties, m the aspect of his 



352 A MANUAL OF MARINE INSURANCE 

relations as between broker and assured, and between 
broker and insurer. His office requires that be should 
possess the confidence of both parties between whom he 
mediates ; and, though set in motion by the assured, he is 
expected to preserve an impartial line of conduct towards 
both. Baron Parke, indeed, in Power v. Butcher, quoted 
by Amould,” expressly calls the broker ‘ the agent both 
of the assured and the underwriter.’ 

The broker having received his instructions from the 
assured in respect of a proposed insurance, has to ascertain 
And ius premium at which underwriters will insure 
the risk. Much delicacy is often required in 
fixing the rate. The premium fiuctuates from time to 

C 

time and according to other circumstances, jmd some 
underwriters are more inclined than others to a certain 
adventure. Two motives also operate on the broker. 
He is bound to get the insurance effected at the lowest 
premium consistent with safety— this both as his duty as 
a broker to his principal, and on his own account, for if 
others can get risks underwritten at more favourable 
prices, his business wiU leave him ; and, on the other 
hand, he is not to be oppressive in forcing down the 
premium below its equivalent value, for overstrained 
economy will bear the fruit of throwmg impediments in 
the way of getting business done with underwriters 
when they find they have taken risks at inadejquate rates. 
■And his personal interest is not to drive down premiums 
to extremity, since his own remuneration is a per centage 


Law of Ins. : p. 194, 3rd edition. 
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on those premiums ; and in cutting down the reasonable 
profit of the underwriter, he cuts off an equal proportion 
of his own income. 

In arranging with the underwriter the terms on which 
the proposed insurance is to be made, the broker has to 
give aU necessary information ; that is, all that is neces- 
sary but not within the knowledge, or means of know- 
ledge, of the underwriter himself; and a concealment or 
misrepresentation of a material fe,ct, which being known 
would have influenced the underwriter’s decision in taking 
the risk, will vacate the policy ah initio, as in Russell v. 
Thornton, previously mentioned. Yet the broker is not 
expected to report aU generalities or surmises to the 
disparagement of the risk; he will answer the direct 
question of the underwriter, if he is able. Let it be 
recollected that in a great number of instances the un- 
derwriter knows as much, or it may be more, of the 
quality and history of the ship and the nature of the 
risk than the broker does himself, who may have received 
from a distance but scanty particulars ; and beyond these 
the same means of information may be open equally to un- 
derwriter and broker. But the latter stands in a delicate 
and even dangerous position; for if by his laches 
and neghgence, or his ignorance and incapability, a loss 
against which an assured wished to insure was unclaimable 

of the underwriters, the assured would claim of the 

% 

broker the loss and damage he thereby sustained. The 
broker commissioned to effect an insurance, is bound to do 
his utmost to make the insurance. Insuperable difficulties 
win excuse him ; so wiU the arrival of the order after 
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hours of business, as far as that day is concerned. The 
underwriters of Lloyd’s and the Assurance Companies in 
London cease business at four o’clock p.m., and on Satm- 
days at two p.m. ; and till the opening on the following 
morning, the interval is horce non. It may be possible, by 
favour, to get insurers to take a risk after the canonical 
hours, but the broker cannot be taxed with neghgence 
who does not attempt this or to do an insurance on a 
Sunday. An insurance would probably hold as good if 
effected on a Sunday as on any other day ; but it would 
be a dangerous enlargement of the broker’s liabihty if 
precedents became common of insuring on that day or in 
the ultra hours If the order to the broker is strictly 
limited as to premium, he — supposing him ^ London 
broker — ^will be excused for not effecting the insurance if 
he can assert that he tried the Lloyd’s underwriters and 
the London offices, or as many as it was possible to make 
the proposal to before the close of business hours, and 
they all refused the risk. 

More embarrassing is it to a broker to receive an order 
for insurance when a hmit is mentioned, but vaguely 
expressed, or conditionally or inexactly spoken of; so 
leaving the assured the opportunity of repudiating the 
insurance as being not in accordance with his intentions 
and instructions. In both these cases a broker often does 
the insurance ‘ on approval ’ — sending the rgsult of his 
efforts to the assured, who either confirms or rejects the 
terms. Tlie underwriter on his part sometimes ‘ takes 
down ’ such a risk, i e. enters it in his book, or he leaves 
it unnoted till the slip is again presented to him as an 
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absolute transaction. In either case it is customary to 
add the condition, ‘Fo risk to attach until confirmed, 
and accepted by the underwriter.’ Or, ‘ If the ship be 
lost or arrived, this insurance to stand.’ The former 
clause appears the more equitable; for it is manifestly 
unjust that the underwriter should be running actual 
risk in the interval during which the assured is deciding 
whether he will pay the premium demanded or renounce 
the temporary insurance on which the underwriter re- 
ceives no premium. It is not only uncertainty as to the 
rate of premium which gives difficulty to a broker in 
effecting insurances on orders firom a distance ; equal 
difficulty arises to him by uncleamess and want of defi- 
nition aljout the ship, interest, &c. He has need of 
much discretion in acting on such orders : he must give 
effect to them if possible ; and he •will have the additional 
motive in doing this of promoting his own emoluments. 
A London broker who has exhausted aU the channels 
about him in endeavouring to do an insurance is not 
under an obhgation to make the attempt in other places. 
London is, and always has been, the great emporium of 
insurance, and the broker may safely co nfin e his efforts 
within that extensive market. It is not clear that a 
broker practising in a smaller place, presenting fewer 
facihties, would be excused if he made no effort to 
effect msurgince on an order, beyond his immediate neigh- 
bourhood. 

What is expected of a broker is, that he shall pos- 
sess an average degree of knowledge and intelligence in 
his profession, and shall use a reasonable amount of 
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diligence in the business entrusted to Mm, whether in 
effecting the insurance, procuring settlement and pay- 
ment of a loss, or doing any other things by which his 
employer’s safety and interests in regard to the policy are 
secured. With less than such average measure of intel- 
ligence and industry he may lay himself open personally 
to consequences, and be made to bear the damages wMch 
by Ms imperfect procedure the assured has suffered. 
Yet, who shall define this saving measure of knowledge 
and industry ? What shall be the test m any particular 
case under dispute that the broker has exhibited average 
ability and activity ? Who is to decide in a matter when 
scarcely two minds would^draw exactly tlie same line ? 
Is the decision to rest with the court or a juiy..? I be- 
lieve these questions must remain unanswered for the 
present ; and I can only recommend the reader to pick 
Ms way through those cases collected in Arnould ; ' but 
he must not expect a very consentient assemblage of de- 
cisions. In some cases the evidence of ‘ experts ’ has been 
admitted, i. e of persons versed in or practising broker- 
age business ; but this is not general ; and indeed such 
evidence is only an expression of opinion, and the judge 
or the jury in adopting it would seem but to depute their 
own office to such witnesses. Of the fallaciousness of 
the evidence of experts, in the true sense, any person 
may convince himself who has been present at trials 
where this very confident class of witnesses has been 
under examination. With the utmost care it cannot be 


® Maclachlan’s Amould, 1866, p. 156 et seq. 
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determined from cases what will be the decision in a 
future similar contention, where so much must depend 
on the quality of a jury’s judgment ; so much, in such 
a balance of propriety, on the line of thought at the 
moment m a judge’s mind ; and where the decision may 
be thrown from plaintiff to defendant, or vice versdi., 
by a sudden suggestion, a feeling of weariness, or a 
slight fit of indigestion. 

However, a broker should consider himself under an 
obligation to do certain things without special duections. 
He must insert customary clauses, and he is guilty of 
negligence if he does not do so ; and if the assured suffer 
in consequence, -he will have to bear the consequences. 
Yet thej;p are some clauses which are in very general use, 
and stOl cannot be called customary in its meaning of 
universal. Such, for instance, is the insertion of ‘ General- 
Average payable according to Foreign Statement.’ Some 
brokers adopt it in all outward insurances on goods or 
freight ; some use it, also, in homeward insurances, and 
some omit the clause, even upon the ground (an uncertain 
one) that underwriters are legally obliged to pay contri- 
bution by foreign adjustment, or, at any rate, will not 
refuse to do so. Policies fiUed up by different brokers 
present often great contrasts to each other. One man 
crowds his parchment with writing in every margin and 
vacant space, on the principle of ‘ fast bmd, fast find,’ and 
thinks, like the Lilliputians, to bind the underwriter with 
a thousand little chains. Others, trusting to the good 
faith or feeling of those with whom they do busmess, use 
scarcely a dozen words, and leave their policy in a sort 
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of naked simplicity. Practically, and in the course of 
esperience, the latter kind of insurance is subject to no 
more dispute, in case of claim, than the other. Human 
nature Hkes to see itself trusted, and feels grateful for 
such trust, and, when inclined to speak playfully, remarks 
that ‘honesty is the best pohcy.’ Arnould mentions a 
ease,® Mallough v. Barker, in which a broker was found 
guilty of actionable negligence, because he omitted to 
insert in a voyage policy from Teneriffe to London, a 
clause giving ‘ liberty to touch and stay at all or any of 
the Canary Islands,’ which clause ‘it was shown to be 
the invariable practice ’ to insert in all policies from 
Teneriffe to London. How, presuming, that ‘ an invari- 
able practice ’ of any sort in insurance matters ^is prov- 
able — ^which the experience of the last few years leads us 
greatly to doubt — the very universahty of practice should 
have excused the broker, because that which is invariable 
does not require special stipulation in each case. Thus it 
is that many underwriters, conceiving it to be grown into 
a custom that outward policies on goods shoidd pay 
general-average according to foreign statement, wdl settle 
on the foreign adjustment, even in the absence of a clause 
which can only be said yet to be very customary : and 
they argue, that they would have allowed the insertion of 
that dause, if it had been demanded, without charging 
any additional premium. 

r 

The case cited in Arnould, following that just quoted, is 
unfortunately selected. He says, ‘ It has been repeatedly 
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JBROZER'S NEGLIGENCE AND OMISSIONS. 359 


and notoriously decided that a policy on goods, “ be- 
ginning the adventure from the loadmg thereof on board,” 
without any addition, only attaches on goods loaded at 
the port, which is the terminus a quo of the voyage 
insured. So completely is this settled law, that all insu- 
rance brokers are bound to know and act on it. Hence 
a London policy broker, being directed to effect a policy 
for a voyage “ from Gibraltar to Dubhn,” upon goods 
which, upon Ms instructions, already appeared to have 
been loaded on board at Malaga, was held hable for 
negligence in having effected the policy on such goods 
“ at and from Gibraltar to Dublin, beginning the adventure 
upon the said gqods and merchandise from the loading 
thereof aboard the said ship.” Park v. Hammond' Lor 
this decision has been distinctly overridden by Carr v. 
Montejiore, where a cargo of guano was insured from 
the Eiver Plate as from a terminus a quo., though the 
guano had originally been shipped at the Chincha Islands. 
The matter in Amould becomes mystified by a foot-note 
added by the editor, to the effect, ‘ This last report, as 
Judge Duer points out, commits the absurd mistake of 
stating the risk under the policy to have been on the 
goods “ fi'om the loading thereof on board at Gibraltar.” ’ 
How there is no perceptible ‘ absurdity ’ here ; but had 
the policy been filled up with the emphatic words ‘ load- 
ing on board at Gibraltar,’ a real difficulty might have 
stood in the way ; although even this seems to have been 
got rid of by Carr v. Montejiore, in that part which 
refers to a constructive loading. 

Enough cases, however, remain on record to show the 
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danger to a broker of acting negligently, or witliout 
sufficient knowledge of the custonas and technicalities of 
his profession. Yet, it must be added, the instances are 
few within the experience of several years past, in which 
pardonable errors have been visited on the broker him- 
self. Even if he escape, his laxity or ignorance may 
entail loss on his pnncipal, which he would feel a per- 
sonal punishment. In Russell v. Thornton, the broker, 
from over-cleverness, first concealed from the imder- 
writer a letter firom the captain of the vessel to be in- 
sured, which letter was held to be material evidence, and 
the non-production of which proved fatal to the assured’s 
case ; and secondly, the broker concealed from the assured 
the underwriter’s refiisal to accept an abandonmQp.t, which 
deprived the assured of the opportunity of taking other 
steps. 

It should be mentioned, that the importance of having 
a special class — brokers — to efiect msurances, consists 
greatly in the necessity for personal communication with 
underwriters. ITo respectable insurance company or pri- 
vate underwriter accepts business by letter from an 
assured. Persons at a distance requiring to effect in- 
surances must consequently employ an agent whom they 
can instruct and can converse with, by post or telegraph, 
and the agent places himself in direct communication with 
the office or underwriter. Thus a system ^hich was 
begun probably for the underwriter’s safety, confers a 
privilege on the broker’s vocation. 

Immediately an insurance transaction is completed 
through a broker, two accounts are initiated ; one be- 



imUMANCB AMD UNDBMWRITJMG ACCOUNTS S61 


tween Mmself and the assured, the other 
between himself and the underwriter; for 
even zf the ti’ansaction be for cash, it is very rare that 
payments on both sides are so prompt as not to necessitate 
account-keeping. The broker keeps his account with the 
underwriter, and is indebted to him for the premium. 
The receipt-clause in the pohcy, which is conclusive in 
favour of the assured, is no bar to an underwriter’s claim 
against the broker for an unpaid premium. K the broker 
do not declare the name of his principal, or intimate that 
the policy is effected for another person, he will stand 
himself in the position of an assured ; but being also in 
the character of a. broker, if he have a running account 
with the jnnderwriter, the latter could not enforce pay- 
ment of the special premium before the ordinary penod 
of settlement, but must admit it in the set-off account ; 
and the broker cannot plead the receipt-clause in his own 
favour, even when he does an insurance on his own 
account as principal. And it may be stated generally, 
that the receipt-clause will only avail the assured when 
the policy has been effected by another person, either 
directly for him, or when existing policies are transferred 
to him. Were it otherwise, any shipowner or merchant 
who prefers effecting his own inszirance, might stand in a 
preferential and unintended position. All the offices are 
open to him, and he does not require in them the inter- 
vention of a broker. He might, consequently, effect a 
policy without at the moment paying the premium, and 
might then plead the receiptnclause. But the plan would 
be defeated in law by the principle that the receipt-clause 
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only applies when a third person intervenes between the 
assured and the underwriter ; and secondly, because the 
assured, though he were insuring his own property, must 
be taken to have the character of a broker, inasmuch as 
he is allowed 5 per cent, commission on the transaction, 
like any other broker, as well as the discount ; and an 
account between him and the underwriter is to be in- 
ferred or recognised. Should such an attempt be made 
as that which is here conceived possible — ^that of an 
assured doing his own insurance and sheltering himself 
under the receipt-clause from payment of premium — it is 
probable that the Court of Chancery would give relief, 
and allow evidence of the non-payment of premium. 
Kearly all the companies '^have now taken the j)recaution 
of modifying the clause in their policies relating to pay- 
ment of premium, making it conform more with the 
actual methods of transacting business. 

The broker’s accounts with underwriters are for cash or 
for credit. Under the present system of domg business 
Cash and Lloyd’s, most brokers keep two accounts 
with each underwriter — one for credit, and one 
for cash ; and their sHps, or proposal papers, are headed 
accordingly. 

Whether in the first beginmng of insurance each pre- 
mium was paid on the spot to each underwriter, which 
Credit Ac- ptobably was and which the receipt-clause 
• in the common form of pohcy seems to assert, 
the credit system in modern times was, tiU within the last 
few years, that most generally in use at Lloyd’s. Credit 
accounts run tiU the end of the year, and are then 
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stopped ; and a new account commences on tlie 1st of 
January. In effecting an insurance on credit the broker- 
age is secured to the broker, the underwriter entering in 
his book the premium deprived of 5 per cent. ; as, for 
example, he enters a premium of one pound as nineteen 
shilhngs. At the end of the year a balance is struck 
between the amount of premiums and the losses and 
averages on the other side, and on the balance a discount 
of 12 per cent, is taken by the broker (or the assured, 
according to arrangement). To call a deduction of 12 
per cent, on a payment deferred — ^it may be twelve months 
— a discount, is a misnomer. What the meaning and action 
of such an allowaigce Sre, will be considered farther on. 
What may^here be remarked, however, is, that a discount 
on a balance is a different thing from a discount on the 
premiums, as allowed on the cash account. For ex- 
ample : — On an account where the whole premiums for a 
year amount to 1,200Z. and the losses during the same 
time are l,100i, the balance, subject to discount, is lOOZ.; 
the discount on'which, viz., 12J., equals only 1 per cent, 
on the whole quantity of premiums received. 

At any time during the currency of credit account, 
when a loss becomes known, the account is stopped and 
(in theory at least) settled. Where the balance is not 
actually paid by the underwriter, a hne is drawn, and the 
effect of the loss in nullifying discount is made the 
same. Thus, if at the moment of a loss declared of 
lOOf., there be due to the underwriter for premiums 50/., 
the latter sum is expunged, and the underwriter pays the 
difference, viz., another 50/. Then the account com- 



364 4 MANUAL OF MARINF INSURANCE. 

mences afresh ; and should no further losses occur within 
the twelvemonth, the broker or assured at the end of the 
year gets his discount on the premiums he then pays the 
underwriter. And the same discount is due, though the 
balance of loss be not paid by the underwriter, but 
remain on the books, and the clearance of the account 
is only indicated by a line drawn. This action is shown 
in the following example : — 

Premiums due to the imderwriter, say on £ 
the 1st of October . . . .50 

Loss declared on that day . . . 100 

Underwriter pays balance . . . ^50 

Closes that account, and^a netv one commences. 
Premiums subsequent to the above loss« £ 
due to underwriter to December 31 . 50 

Broker’s or assured’s discount . . 6 

Underwriter receives .... £44 

On an ordinary debit and creditor account, the position 
would be : — 

Balance of loss due by underwriter, Oc- £ 
tober 1, carried on . . . .50 

Premiums subsequently due . . ,50 

Balance on which broker or assured is to 

receive discount . . . . NO ^ 

But, as above stated, by the system of noting or marking 
off the loss, even when it is carried on in the account, the 
broker or assured is placed in the same position as re- 
gards receiving discount on the subsequent premiums as 
in the former example. 
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If, at the occurrence of a loss, a larger sum than that 
loss be due to the xmderwriter for premiums, the loss is 
deducted, and the balance of premiums is carried on, 
subject to discount at the end of the year. 

The system of cash accounts has increased at Lloyd’s so 
much of late years that it now greatly predominates over 
credit. It seems to have been bori'owed ft'om 
Glasgow, where for a long time cash accounts 
have been almost exclusively in practice. It is also the 
method of aU the insurance companies in London, and 
the manner in which they transact business will be 
mentioned below. The attraction to an underwriter, 
commencing business or a new account, of the cash 
system, is, its giving him an immediate fund in hand, 
though at the expense of a heavy payment for use of 
money ; thus obviating the necessity of capital to him 
from the beginning; to the broker or assured, it is 
the securing to him against all subsequent contin- 
gencies a hberal discount, in addition to the 5 per cent, 
brokerage. 

The principle of cash accounts is, of course, that of 
paying ready money for the risk insured, and receiving 
an abatement for immediate payment. Thus, as above 
stated, to the person effecting an insurance the discount 
as well as the brokerage is made sure to him ; and even 
should the loss of the thmg insured become known before 
the premium be received by the underwriter, the principle 
rules and the latter still allows discount. 

Cash, as at present understood, rarely means ready- 
money at the moment of effecting an insurance, but within 
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a sliort time afterwards. It cannot, either, at Lloyd’s, be 
said to indicate a fixed time, though it does so with the 
companies ; and the time of payment varies among indi- 
viduals very considerably. It may probably be said, that 
the legitimate sense of the word cash is complied with 
when payments are made without further delay than from 
a month to six weeks after the completion of a pohcy. 

But such limited prompt does not by any means repre- 
sent the cash system as now current in Lloyd’s Boom. 
Cash accounts remain unpaid not only a few weeks but for 
several months, in many cases ; and whilst the underwriter 
suffers a deduction of 10 per cent, for a nominal prompt 
payment, he does not in reality gain rthe advantage for 
which he makes the sacrifice. The evil — for ft is an evil 
when a system, useful it may be in design, is allowed to 
become hollow and unreal — seems to have greatly in- 
creased latterly, and many of the accounts we now speak 
of are said to run as long as those opened on credit. We 
are led to inquire, what is the meaning of a cash account.? 
By cash is clearly no longer meant ready-money. Indeed 
the rate of the discount allowed, even were it for im- 
mediate payment, would represent something other than 
the mere value of money. Taking the mean rate of in- 
terest in London as high as 5 per cent , and the medium 
prompt of credit accounts as six months, 2-^ per cent, 
would be the true rate of discount for cash, qud discount. 
The discount both on the cash account and also on the 
credit, must rather be set down as a convenient form 
of remuneration to the broker when he can keep it, and 
as a stimulus to the settling the accounts When the 
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broker is not permitted by his arrangement with his 
principal to retain the discount, the allowance has no 
rational meaning except under the latter view ; and it 
must be classed among customs of trade which, when 
once established, are so difficult to break from. 

Eegarded as belonging to the category of concealed 
allowances, such discounts are scarcely to be defended. 
The underwriter, who calculates the value of a risk at forty 
shillings per cent., receives only thirty-six shillings, and is 
the first loser ; in other words, the allowance comes out of 
his pocket Finding that thirty-six shillings is below the 
equivalent of the risk, he necessarily raises the premium to 
forty-five shillings, qpd thus the allowance comes out of the 
pocket of ^the assured. By this change, instead of the 
underwriter losing four sliillings, the assured loses four 
"shillmgs and sixpence. 

Stm, what the observer of the business of Lloyd’s is 
concerned about is, not the custom itself, but the abuse 
of it ; the purchase by the underwriter, at a heavy rate, 
of an advantage which he does not receive ; his dealing, 
in fact, for cash and being held to credit. The com- 
panies do not fall into this inconsistent position. They, 
too, grant the same 10 per cent, discount for cash, but 
they are strict in receiving payment of premiums on a 
set day in each month. Thus their average prompt is 
fifteen days ^nly ; and if payment is delayed beyond the 
monthly setthng day, the discount is lost to the broker 
or assured. Were there at Lloyd’s a managing body 
possessed of sufficient authority to regulate the course of 
business in the Eoom, and to take notice of the deviations 
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of individuals from rules, a better amd more consistent 
procedure might be established. The most obvious sug- 
gestion as to cash accounts is, that a settling day should 
be fixed, either monthly, as with the companies, or each 
six weeks, if that interval appear more convenient ; and 
that in default of the premium being paid on the stated 
day, the cash-discount should be forfeited and the account 
pass at once to the heading of credit accounts. The uni- 
formity thus produced between the business of Lloyd’s 
and that of the London Companies would in itself be an 
additional advantage gained. 

In returns of premium on cash accounts the return itself 
has to be reduced by 10 per cent. ; otherwise the under- 
writer would be an absolute loser by the transaction. 
Thus, 1,000Z. insured at 10 guineas per cent , vdth a 
return of hi. per cent, for sailing before a certain day 
The company’s account stands thus : — 

£ 

1,000/. at 10/. 105. . . . .105 

Less the brokerage (taken as) . . 5 

100 

Less discount, 10 per cent. . . .10 

Eetum of premium : — 90 

Live per cent £50 

Less discount .... 5 

r 45 

£45 

But were there not a rebate of discount made the insurer 
instead of receiving 45/. would receive only 40/ , losing, 



SETTLEMENTS ON CASH ACCOUNTS. 


369 


in fact, the amount of the discoxmt without advantage to 
himself. 

On a loss happening on a cash account, the under- 
writer pays it one month after settlement ; a ‘ settlement ’ 
meaning, as before mentioned, his acknowledgment by an 
endorsement on the policy that the loss is due jfrom him ; 
and, as was stated above, even when a settlement between 
the broker and underwriter of the premium due and of 
the loss takes place at the same time, as by setting off one 
against the other, the broker is by custom allowed the 
full discount on the premium. 

Insurance companies usually pay at a shorter date than 
a month ; and frequently checks for payment are drawn 
at the first board-day after settlement of the loss. The 
China and India Insurance offices mostly claim by stipu- 
lation in their policies one month’s delay. A few years 
ago, when postal communication with the Eastern world 
was less rapid, three months, and in some cases sis, of 
delay were demanded. The reason for this was, that the 
representatives of the companies in London were only 
agents of the offices established in India and China, and 
were under obligation to pay claims here only to the 
extent of funds in their hands at the time. The delay of 
three or six months gave opportunity to procure funds 
from the head office in India or China. 

The secoufi account, which is established on completion 
by a broker of an insurance, is that between himself and 
his principal, the assured. The terms on which ^ 
this account proceeds will differ according to 
the arrangement made for it. The broker debits the 
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assured with the whole premium, and adds to it the cost 
of policy-stamp ; he credits the assured with all ‘ returns,’ 
whether losses, averages, or returns of premium. These 
are entered in the account as soon as the underwriter 
settles them — ^that is, accepts them as correct, with an 
engagement to pa.y. If a loss occur where there is no 
balance on the account due to the broker, the under- 
writer having settled it pays it a month afterwards to the 
broker ; and he, frequently, pays over the money without 
delay to his principal ; whilst others have a custom of 
advising the settlement of the loss to their principal, and 
authorising him to draw on the broker at three months. 
This practice, though a well known one, is not very 
-general^ acted on. If a loss supervene when- there is a 
balance due to the broker, he sets it off against his balance, 
and pays the difference to his principal. This is supposing 
that the broker has his settlement of the loss — either by 
his having retained the policy in his possession, or his 
having it remitted to him by the assured for collection. 
Whilst the policy remains in the broker’s possession, he 
has alien on it for the premium of that particular in- 
surance, or generally for any balance of premiums due to 
him. If the assured having possession of his policy, and 
yet owing a balance to the broker who effected it, places 
the pohcy in the hands of another broker to collect, or 
collects the loss which has occurred personally, the broker 
loses the advantage of balancing the account by this loss. 
He cannot, not having the policy in his hands, demand 
that the underwriters should pay only to himself, for they 
are not taken to be cognizant of the account between 
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assured and broker, and tbeir sight extends not beyond 
the hand which holds the policy ; and they have acknow- 
ledged in the policy itself that the consideration or pre- 
mium has been paid them. Neither can the broker, for 
the same reasons, restrain the underwriters from paying 
to the assured or his agent holding the policy, the entire 
loss ; he cannot demand of them to pay to himself the 
particular premium due on the policy ; though such at- 
tempts are sometimes made at Lloyd’s, and underwriters 
knowing the state of an account, sometimes throw a 

difficulty in the way of settling a loss to any except the 
* 

effecting broker. If there be any relief in case of the 
broker having parted with his^ Hen, it must be sought 
through aj30urt of equity. 

The privilege of retaining the pohcy as a security 
entails on the broker corresponding duties towards the 
assured, who in such a case cannot have it in possession. 
It is true that usually the broker sends him an unstamped 
copy, showing the terms and clauses of the insurance, and 
sometimes, also, the names of the underwriters ; yet the 
law looks upon the broker holding the policy as, in certain 
ways, subrogated into the place of the assured. He is 
bound to look after and protect the assured’s interests, 
and to take all those necessary steps with regard to the 
insurance which the assured would take were he acting 
for himself.* If by his omissions or laches the assured’s 
security be reduced, or he be endamaged thereby, the 
broker becomes liable for the damage. The latter person 
holding the policy, as it were, in trust, but using it also 
for his own security, must not extend his authority too 
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fer, as by taking steps in regard to it which are against 
his principal’s interest. In Xenos v. Wickham, the broker 
took upon himself to cancel the policy he had in his keep- 
ing, and this was held to be ultra vires and an illegal act. 
Sometimes pohcies are left by the assured in the broker’s 
hands for safe custody only. The relations between the 
assured and the insurer, the broker intervening, as respects 
pa3nnents, are delicate ; and though, on consideration, they 
win be found logical consequences from acknowledged 
law, they are so technical as not easily to be arrived at 
in every case with certainty by those most concerned in 
such accounts. 

The great point to be observed is, that by the common 
form of policy, the imderwriter acknowledges the receipt, 
as from the assured, of the premium ; and consequently 
admits his full habihty to the assured on the terms of the 
pohcy. The assured has a right, if he has the policy in 
his hands, of action against the underwriter, over the 
head of the broker. The underwriter’s acknowledgment of 
payment of premium is no acknowledgment to the broker ; 
and the law fuUy recognises the system of running ac- 
counts between him and the underwriter. The assured’s 
right of action, therefore, remains personal, and must be 
brought in his own name. It wiH fail if brought in the 
name of the broker who effected the insurance. Yet the 
broker is fiiUy recognised as the agent of tfee assured — 
his alter ego, in some respects ; but the distinctions are 
nice, and much caution is necessary. Thus, when an 
underwriter ‘ settles ’ a total loss on a policy presented to 
him by the broker, and especially if he defaces his sign'a- 
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ture with his pen at the same time, and afterwards pays 
the loss m money to the broker, that payment to the 
broker is equivalent to a payment dhect to the assured 
himself, and the latter need not trace the money beyond 
the broker’s hands, even though no receipt is given in 
these settlements by the assured or his agent. But if, 
after setthng for a. loss, the underwriter does not pay 
money, but is credited with the amount in the current 
account between himself and the broker, that arrange- 
ment, however ordinary and comprehensible, is not such 
a payment as will bar the assured’s action against the 
underwriter for the loss, even after a considerable lapse 
of time ; and espe«ially if the underwriter have failed to 
deface his subscription. If the settlement be for an 
average and not for a total loss, the payment to the broker 
seems a less absolute discharge of the underwriter’s 
liabihty to the assured. The reasoning which supports 
this distinction is not very satisfactory or lucid. So 
potent, however, remains the underwriter’s confession of 
having been paid the premium, that though it were not 
in fact paid, the assured can enforce a return of part or 
the whole of it under stipulations in the pohcy by an action 
at law. And the underwriter cannot, in an action for a 
loss brought by the assured, plead a set-off of the prenuum 
unpaid at the time of action on the insurance which is 
the matter -*of action, even though the assured effected 
the insurance himself. 

A remark may here be properly introduced as to the 
obliteration of signatures by underwriters. Some deface 
their name, with a mistaken caution, in settling a partial 
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loss or average. This is wrong ; as their liability on their 
signature is not fully discharged by the adjustment of a 
partial loss, which may be followed by another average 
or by a total loss, which will also require to be settled ; 
at which time there wid be the awkwardness of presenting 
to the underwriter a policy the subscription to which is 
defaced, the inference being that the disclaimer of further 
liabihty by the underwriter has been assented to by the 
assured or broker. StiU more objectionable is the usage 
of some agents of India and China Insurance offices of 
retaining the policy upon which they have made a settle- 
ment, even though it be for a small average only. It is 
clearly an absurdity to demand from the assured the very 
instrument which is the only proof of contract made 
with him by the underwriter, and on which further 
claims may be preferred. The practice may be com- 
pared to the acceptor of a bill of exchange making a 
part payment on account, and demanding to retain the 
biU — a position which would never be allowed. 

To return. Though a settlement in account with the 
broker of a loss be primA facie no discharge of the un- 
derwriter’s liability to the assured, it is admitted that a 
practice or custom of so arranging is very common and 
convenient ; and if it can be shown that the assured 
assented to the proceeding, it will bar his action subse- 
quently against the underwriter. In a lower, degree, his 
right of action will be impeded by proof given that the 
assured was well acquainted with this customary course 
of business, and did not disclaim it or object to it. It 
must be shown, however, that he did really know the 
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method taken in dealing "with the loss under settlement, 
othenvise his silence will not be made out as an assent 
so as to militate against his claim. The imputation of 
fraud will, however, open the question, even when a 
settlement by set-off in broker’s account seemed con- 
clusive — as it opens all insurance questions. 

One of the latest cases relating to settlements between 
assured, broker, and underwriter, and at the same time 
one of the most instructive, because three times ably 
argued, and embracing in the final decision of a Court of 
Error the unanimous expressed opinions of five judges, 
is that of Sweeting v. Pearce (Exch, Chamber, 1860). 
This case is also jiseful, because during its progress an 
iosurance, broker of long experience, Mr. Fatusch, de- 
scribed the customary course of business at Lloyd’s, and 
the manner in which accounts are kept and arranged 
between the broker and underwriter, and between the 
broker and the assured. 

B, a broker, effected an insurance on behalf of his 
principal, A, with C, an underwriter. A loss occurred, 
and was settled by the underwnter on the policy, who 
credited B’s account with the amount, his account being 
good for that sum, i. e. sufficient premiums were due to 
the underwriter to allow a set-off of the loss. Thus no 
money passed between C and B in respect of the loss. 
At the sanjp time the broker B credited his principal’s 
account. A, with the same sum, less brokerage for settling, 
and sent a credit note to A. In this case the assured had 
had the policy in his own possession, but handed it to B 
for the purpose of getting the loss settled by the under- 
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writers. The assured was a London ship-builder, and 
deposed that he was — and he was admitted by the 
defendant to be — ^ignorant of the method of account- 
keeping between broker and underwriter — ^in fact, of 
the custom of Lloyd’s. B failed, without having paid 
over to A the amount of the loss settled by C. Then 
A brought his action against C for the amount of the 
loss settled and endorsed on the policy, ignoring the 
set-off m B and Cs mutual account, and any custom 
of Lloyd’s that prevented his receiving the money due 
by the tmderwriter in respect of' that loss. In all the 
three successive trials it was ruled that the underwriter 
must pay direct to the assured the amount of the adjusted 
loss (less brokerage for sefiiing), in spite of an^admitt’ed 
custom of Lloyd’s as to accounts and sets-off between 
underwriter and broker. 

We learn several important things from tliis decisive 
trial. 

1. That the law recognises the current accounts kept 
between broker and underwriter, and the system of ex- 
tinguishing the cross claims which compose those ac- 
counts, by means of setting-off 

2. When the assured has given his assent to this 
arrangement in respect of losses claimed by him from 
underwriters, the credit given by them in the broker’s 
account is an answer to his direct claim against the 
underwriters, though the latter have acknowledged the 
receipt of premium, in the pohcy. Nevertheless, the 
assured may at any period before the usual time of 
settling broker’s and underwriter’s accounts give notice 
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that he inteivenes, and he may demand to have the loss 
paid in cash to himself. 

3. If an assured be aware of such a custom and usage 
of Lloyd’s affecting the settlement of claims, and do not 
object thereto, his reticence will be taken for assent and 
concurrence in such custom. 

4. But if the assured is not aware of such a custom 
and usage, his silence does not, of course, act agamst his 
personal right to receive payment from underwriters, 
even when he puts forward his claim long after the usual 
time of closing and settling claims between underwriter 
and broker. 

5. The law givQp no countenance to A pajring a debt 

* m > 

due to with the money of C ; and consequently does 
not allow a set-off of a loss due to the assured, against 
premiums due by brokers to underwriters, without a 
showing of consent, expressed or silent, of the assured, 
as above. 

6. That a contract to pay money must be satisfied by 
the payment of money ; and that a payment in which 
nothing is paid is not a payment. 

This last is one of those self-evident propositions which 
require to be repeated from time to time lest they should 
be forgotten. 

The facility and freedom fi'om forms with which a policy 
of Marine Jnsurance can be passed to another person, so 
as to give him protection and the right of re- Transfer of 
covery under it, distinguishes it strongly firom 
the policy of Life Insurance. The latter has to be regu- 
larly assigned, and proper notice given to the company 
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which issued the policy, with a showing of the con- 
sideration or other ground of transference of interest by 
which the assignee acquires its possession. But in 
Marine Policies the procedure is much more simple and 
easy ; and in what has been already said in this chapter, 
it must have been inferred that the mere possession of a 
policy goes far to establish the right of the possessor to 
its benefits. Insurance is an institution which shapes 
itself to its subject-matter. Marine Insurance is nearly 
always commercial, and it puts on the ease and irre- 
gularity with which mercantile transactions are so fre- 
quently conducted. 

The unconstraint with which a poliqjr passes from one 
person to another, and gives the transferee or, holder a 
right to recover against underwriters, is, however, subject 
to one important circumstance ; the holder of the policy, 
in order to recover thereon, must have an interest in the 
insurance. It may be direct or it may be a transitive 
one ; it need not be coextensive with the amount of the 
policy ; but an interest of some sort must be made out ; 
and, it may be added, has occasionally been made out in 
an ingenious manner. 

Both the ease of transfer and the necessity of interest 
seem to be contemplated in the opening sentence of the 
common form of pohcy itself. ‘A B, as well in his 
own name, as for and in the name and names, of all and 
every other person or persons to whom the same doth, 
may, or shall appertain, in part or in all, doth make 
assurance,’ &c. Here we see the very largest interpre- 
tation given to the personality, looking even to interests 
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acquired future to the making of the insurance ; but we 
also obseire the inference running through the same 
clause, that the insurance must ‘ appertain ’ to the person, 
whoever he may be, who holds it for the puipose of 
recovery: and interest is the hnk which causes the 
insurance to appertain to the person possessing the 
policy. Of course a policy fradulently obtained is subject 
to other considerations, and legal relief would be sought 
should it be dealt with. 

Under the term ‘assignment’ the law appears to 
include every possible’ form of passing a Marine Policy 
from one holder to another person, even to the mere 
delivery of it without words of comment ; and the 
different paann^'s in which a transferred policy is made 
over and received seem to depend on the caution or 
scrupulosity of the individuals, or the want of these 
qualities, rather than on the circumstances affecting the 
insurance. Thus one will endorse such a notice on his 
policy as the following: — ‘The interest in the within 
policy is hereby declared to be transferred io A B',’’ and 
he may ask the underwriters to initial it. Another will 
simply endorse his name on the policy : and there are some 
brokers who make a practice of thus endorsing in blank all 
their insurances, apparently as a renunciation of their own 
right to hold or claim on policies effected by them as 
agents. Again, other persons accept policies without notice 
of transfer or endorsement. Indeed, with the exception of 
one special class, to which a different rule is applied, the 
written transfer seems of little importance, and notice to 
underwriters is not necessary to the validity of the change 
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of ownership in a policy. The one exception is, that of 
floating pohcies on cargoes to arrive, when goods are 
sold on the terms, ‘ Cost, Freight, and Insurance ; ’ the 
latter part of the clause meaning that the purchaser shah, 
receive as part of his purchase a policy of insurance to 
the extent of his interest. If we seek a reason for the 
distinction here made we shall perhaps find it in the fact 
that floating cargoes frequently change hands, and that 
several persons in succession have the interest of pos- 
session in one shipment. As there can be no insurance 
without interest, it is highly necessary to identify the 
interest throughout the voyage, and to proclaim each 
link where there is a catena of interests by successive 
purchases. And if we inquire why so httle precaution 
is used in the ordinary transfer of Marine Policies, whilst 
there is so much legal precision necessary in the case 
of policies on lives, the answer probably is, that the 
former are not the subjects of sale and purchase, as life 
policies are, which are frequently sold by private arrange- 
ment or at public auction ; and the purchaser who pre- 
viously possessed no interest in the insurance acquires 
one in virtue of his purchase-money. 

In connection with the subject of the present chapter, 
we are principally concerned with the right which may 
be said to be transferred to a broker who has eflected a 
policy as agent, and retains the policy, of reqovering, as 
principal, from the underwriters, till his clann for unpaid 
premiums or a general balance due by that principal is 
satisfied ; or the same position may be otherwise described 
as the right which a broker has of retaining the power 
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of recovery on policies lie effects and holds for premiums 
or a general balance due to him by his principal; to 
whom he does not transmit the power of recovery as 
long as he himself retains the pohdes. To secure this 
lien, the broker often retains policies effected in his 
name as agent, and issues unstamped copies of the same 
to his principal, sometimes not even adding the names of 
the underwriters. Underwriters are, justly, very de- 
cided in not settling a claim on a copy of pohcy ; and if 
when it is stated, and seems likely, that the original policy 
has been accidentally "lost or destroyed and they are 
induced to settle on a copy, they can only do so pru- 
dently on the brpker or assured to whom they settle 
guaranteeing them against the' risk of an enforced settle- 
ment afterwards on the original stamped pohcy. To 
withhold the names of the insurers is not without danger 
to the broker, since it may be construed into his guaran- 
tee of their solvency, and place him in the position of 
an agent deahng between undeclared principals. 

The difficulties which arise on policies assigned, or 
retained by the broker, proceed nearly invariably from 
the insolvency or bankruptcy of one of the parties in 
what I have styled the threefold relation. The under- 
writer may fail, the broker may fail, or the assured 
may fail ; and there is not always that mutuality 
of claim ^jvhich allows a simple set-off of premiums 
against a loss, for example, which in many other branches 
of commerce goes far to balance an account. Like 
Captain Marryatt’s ‘ Duel of Three,’ A, who receives the 
shot of B, may have to fire at (7, and so forth. I can do 
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scarcely more than mention these positions, because here 
the subject of Insurance incidentally connects itself with 
the wide field of common and equity law ; and in the 
difficulties I allude to steps should be taken under the 
guidance of a solicitor. Some cases have lately occurred 
in which underwriters who have settled with a broker 
who became insolvent, have been called upon to settle a 
second time to the holder of the policies. When a 
broker fails, owing underwriters premiums, and a loss 
is declared, the underwriters will have to become 
creditors on the broker’s estate, aud pay the loss in Ml 
to his assignees, if they have the right to recovery on 
the policy. 

Settlements are nearly always caused by the^failure or 
insolvency of the broker. Whilst he is able to pay, the 
assured is in no danger from the double system of ac- 
counts, those between himself and the broker, and 
between the broker and the underwriter ; and the assured 
is by the common course of business very frequently 
indebted to the broker for premiums on insurances 
effected. 

The broker’s lien on a policy he has effected, and the 
right to recover on a policy, by a person who has ordered 
that insurance, but who has himself received similar 
order, involving the subject of agency and an undis- 
closed principal, lead so directly into refined q^estions of 
law, that it would be apart from our present business and 
design to attempt to follow them here. Such litigious 
questions must necessarily be referred by those engaged in 
them to their legal advisers ; and it is often on apparently 
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small points of law, but hard and insurmountable, that 
the decision of such cases turns. Opposite results will 
sometimes surprise the non-legal community from two 
cases which had, to lay eyes, a brotherly resemblance to 
each other. And sometimes the solution will be un- 
satisfactory, after the greatest pains have been taken 
with it, where there are many links in the chain of 
transactions which lead to obstinate questions, and 
eventually to law proceedings. Many of these steps 
may involve circumstances scarcely afterwards to be 
proved — swords spoken, impressions received, under- 
standings supposed to have been mutual, ignorance of a 
custom, omissions, ^and the hke ; and to prove every link 
of such a, claim noay be beyond the powers of the most 
skilful examiner. An instance of an actual case of this 
kind, at present undecided, will give a notion of the 
intricacies which commercial questions can sometimes 
assume. 

A was a merchant in a provincial city, who effected his 
insurances through a brokerage firm in the same town, 
named B. There not being sufficient local facilities for 
insuring in their own place of residence, B entered into 
arrangements with a house in London to get policies 
underwritten here on such orders as B sent up ; terms of 
business being stipulated, one of which was that the 
London bipkers (who will be indicated by C) should 
keep the policies they effected as security. There were 
to be two accounts, cash and credit. The firm in the 
country, B, had insurances done in London on their own 
account as merchants, as well as on orders they received 
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from A or from others. In this way transactions took 
place between the parties for two or three years. A then 
ordered an insurance, which B, as usual, re-ordered to C 
in London, and an open policy was taken out. IVom 
time to time, as A received information of more goods 
being shipped to his account, he notified his intelligence 
to B, who forwarded particulars to C, and declarations of 
interest were made accordingly on the pohcy. 

The entire interest being at length ascertained, and it 
being intimated that this should be a cash transaction, A 
paid the premium to B, and B in like manner forwarded 
the premium, about 80Z., to C in London ; and the latter 
sent a regular receipt or acknowledgment for it to B. 
B, however, on the credif account, was indebted to C at 
the time about 300Z. The ship was lost, and B, the 
country broker, failed. A then requested of C, the 
London broker, his pohcy. C refused to deliver it, on 
the ground that B had not ordered the insurance in the 
name of A, or for the latter’s account, and that B was 
indebted 300^. to C, although the premium for this par- 
ticular policy had been paid. A ui'ged that C had a 
constructive notice; or, at least, a knowledge tliat the 
insurance was for J.’s account and benefit, because that was 
necessarily shown in the correspondence which took place 
about the interest, as it progressively increased and re- 
quired fresh endorsements. C rephed that in fhe original 
compact for doing business with B, one of the terms was 
that C should hold the pohcies. A replicated that he had 
no knowledge of, and was no party to, the private terms 
or understanding on which the two brokers conducted 
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tteir business togetber. In tbe meantime, C continues to 
bold tbe policy, and A puts a stop on tbe imderwxiters’ 
paying tbeir subscriptions to C. Tbe rights of the parties 
will probably be tbe subject of btigation ; viz. tbe right 
of A to take bis pobcy out of C’s bands and recover on 
it ; and tbe right of C to bold tbe pobcy against A, for 
the balance of account due to C by B. The case will be 
interesting if tbe dry points of law be brought out in it ; 
but the result will probably be decided upon some minute 
circumstances agreed on or understood by tbe parties in 
doing business together ; and if so, general interest will 
concentrate on tbe law elicited as to what degree of direct 
or accidental knowledge in one party to tbe private terms 
sulDsistmg Jjetween, other parties, as to tbeir method of 
doing business together, amounts to a constructive con- 
currence in those terms. 

If Amould’s view in this matter be tbe correct one, 
there will be a decision in fevour of tbe assured. He 
says,® grounding bis statement upon Whitehead y. Vaughan, 
Parker Y. Carter, WestwoodY. Bell, and Cahill y. Dawson, 

‘ Where tbe broker is employed immediately by tbe as- 
sured himself, bis lien on the policy is as above described 
{i. e. be has a right to retain it against a balance due to 
biTin by tbe assured) ; but if be is employed by some in- 
termediate agent, and be knows that to be the case, he 
has no ben on tbe pobcy in respect of tbe general balance 
of account against bis immediate employers, but only in 
respect of the premiums and commissions on tbe par- 


Maclaclan’s Amould, p. 196, 
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ticular transaction ; and if, on the contrary, he is ignorant 
that the policy is not really effected for him by whom he 
is immediately employed, he may refuse to give it up imtil 
he is paid the general balance of his insurance account 
against his immediate employer. “ The only question,” 
says Gibbs, C.J., “ is whether he knew, or had reason 
to believe, that the person by whom he was employed 
was merely an agent.” ’ 

Thus we see, that in the case I mention by way of 
illustration, the assured, in order to succeed, has only to 
show that the broker knew, or had reason to beheve, that 
the country broker did not order the insurance on his 
own account, but for a principal ; and this fact is to be 
discovered from the corf espondence , and other circum- 
stances of the transaction. 

For the present, the position of matters as here 
described sufficiently illustrates the troublesome nature 
of questions arising from the threefold relation. 

There is another way in which a broker is employed. 
He may effect an insurance quite ministerially, in the 
name of his principal; in which case he receives his 
brokerage on the insurance from bis employer, but in all 
other things leaves the assured and the underwriter to 
account directly to each other. He has no occasion to 
keep an account against the underwriters on the pohcy. 
On a loss happening on a pohcy thus effected, the broker 
may be entrusted with it to recover from the under- 
writers, but only as an agent ; and he would be entitled 
to one per cent., or any agreed brokerage, for so doing. 

On account of the length of the present chapter, I 
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shall not add a recapitulation of the subjects embraced 
by it, but will, instead, point out some of the peculiar 
qualifications required to be a thorough and successful 
insurance broker or underwriter. I find a very good 
surmnary ready to my hand in Mr. Marryat’s speech in 
the House of Commons, when, in 1810, an effort was 
being made to bring out a new Joint-stock Insurance 
Company. It is true he was speaking in the interests of 
Lloyd’s, but what he says of individual underwriters is 
applicable, even in a higher degree, to the underwriter 
of a public company ; *for the latter has not the assist- 
ance of the instantaneous communication of intelligence 
from other underwriters around him, when in doubt 
and hesitation or Jgnorance olf special circumstances ; 
he has not, so to speak, the sympathetic atmosphere 
which surrounds the member of Lloyd’s writing in his 
box; and has to depend more greatly on his sohtary 
judgment, memory, and will. ^I am aware,’ said Mr. 
Marryat, ‘that the occupations of an insurance broker 
and underwriter are generally considered as requiring but 
very superficial attainments; but a candid investigation 
of the subject will prove this idea to be erroneous. An 
insurance broker can only qualify himself for his business 
by considerable study and application : he must learn 
how to fill up policies of every description, with all the 
various clauses adapted to every possible circumstance ; 
he must be able to make accurate declarations of interest, 
so as to cover the parties in case of loss, and yet not 
expose them to the payment of any unnecessary premium 
in case of arrival ; he must know how to make up com- 

c c 2 
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plex statements of average and partial losses on every 
species of merchandise, and on the various principles 
apphcable to every different case.* He must be informed 
of the current rates of premiums on every voyage, in 
order that he may be enabled to transact the* business 
entrusted to him to the best advantage ; and he must be 
well acquainted with the character of the different under- 
writers, to guide him in the selection of the names he 
takes upon his policies. The underwriter must possess 
every species of knowledge requisite for the broker 
(except indeed as to the solidity of his brother under- 
writers), it being his province to examine all his papers 
and statements ; in addition to which, he must be 
well versed in geography f must be infprmed of the safety 
or danger of every port and road in every part of the 
world ; of the nature of the navigation to and from every 
country; and of the proper season for undertaking 
. different voyages ; he should be acquainted, not only 
with the state, but the stations, of the naval force of his 
own country and of the enemy ; he should watch the 
appearances of any change in the relations of aU foreign 
powers, by which his interests may be affected ; and, in 
short, constantly devote much time and attention to the 
pursuit in which he is engaged. Those who commence 
underwriters without the necessary qualifications, or 
continue underwriters without the necessary caution. 


' ' This is no longer a part of the insurance broker’s duties. 
During the last half century, the statement of claims is dele- 
gated to professional average-adjusters. 
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generally soon find their error, in their own ruin, and 
the injury of those with whom they are connected.’ 

. I will only add to the foregoing, that the moral quahties 
of honour and candour can never be safely absent in these 
transactions. Those gains are not to be accounted suc- 
cess which have been acquired by httle arts, by reticence, 
and equivocation. The Insurance system is one which 
depends in a singular manner on the trust which man re- 
poses in man ; and he who by his own conduct shakes such 
confidence commits hi^h treason, not only against virtue, 
but against society as it is constituted, and die facilities 
of commerce, on which society so greatly depends. 

Note. — these sheets are passing thiough the press, a 
Bill has been brought into Parhament, and read the third time 
in the House of Commons (April 1867), entitled ^ The Policy of 
Insurance Act of 1867,’ having for its object Ho render policies 
of insurance assignable at law, and to enable assignees of such 
policies to sue thereon in their own names.’ The Bill, as it 
stands at the moment I write, provides that every policy of 
insurance shall be assignable at law (and this, of course, includes 
Marine, Life, and Fire Insurances), and gives liberty to the 
assignee to sue in his own name to recover on such policy. 

The assignment may be either by endorsement of the policy 
(duly stamped) or by a separate deed. The stamp-duty is not 
defined in the present stage of the Bill. The assignment may 
be made in the following form : — 

^ I, A B, &c., in consideration of, &c., do hereby assign 
unto ^ D, of, &c., his executors, administrators, and 
assigns, the (within) policy of insurance granted, &c, 
(describe the policy). In witness, &c.’ 

In an action by an assignee on a policy, any defence which 
would be valid against the assignor may be relied upon, and is 
valid against the assignee. 



390 A MANUAL OF MARINE INSURANCE. 


Any bona fide payment of, or on account of, an assigned 
policy to a party who would be entitled under the unassigned 
policy, shall be valid against the assignee, if the party making 
the payment had no notice of the assignment. 

It would seem from the terms above, that the Policy of In- 
surance Act of 1867 leaves, as they were before, those equitable 
assignments for the transference of marine policies which have 
been spoken of in the foregoing chapter ; but that it clothes 
the assignees, made in the short but formal manner provided by 
the Act, with more distinct rights, and the power to sue, &c.,in 
their own names. 

More need not be said at present of this Act, which is not yet 
in its complete state. 
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CHAPTEE X. 

ON TSE NATURE AND CONSTITUTION OF MUTUAL 
MARINE INSURANCE SOCIETIES. 

liT my ‘Handbook of Average’ I introduced a short 
chapter on the constitution of Mutual Insurance Asso- 
ciations Such a sketch was necessary to the purpose of 
that volume before speaking of claims on this now im- 
portant branch of, the Marine ^Insurance system and their 
manner settlement. At the time I ■wrote, I had not 
formed the intention of engaging in the subject of the 
present -work ; but it is requisite now to the completeness 
of a treatise on Insurance, to describe the character of 
Clubs, and the part they play in marine adventure. 

The object of Mutual Insurance Clubs, or Associations, 
is to relieve individuals, ‘ suffering members,’ in case of 
loss in respect of ships. Their plan also Theirotjeets. 
embraces, but to a much smaller extent, the freight and 
the outfit of vessels ; but it does not extend to merchan- 
dise, with the exception of coals. 

The nature of aU these associations is that of benefit- 
societies, ljut I am not aware that they are ever certified 
by the Eegistrar. The protection they afford TheuNatare. 
is distinguished from Insurance, properly so called, by the 
circumstance that no premium is given as the price of 
the indemnity ; and that their members are m a sort of 
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co-partnery, althougli they disclaim solidarity, or united 
responsibility, and claim instead, the individual liabilily 
of assurers. Their resemblance to true insurance consists 
in the protection mutual clubs give against similar losses 
and contingencies — subject to local rules and usages ; and 
in their attaching their ‘ rules,’ frequently, to the common 
form of policy, with some necessary modifications; in the 
body of which is printed, by some associations, for form’s 
sake, a nominal sum or premium, as 20 per cent. This 
is done principally to meet the requirements of the pohcy- 
duty Acts. As a general rule, £he clubs stamp their 
policies each year ; but I believe there 'are some which 
take the risk of not stamping, or of, not renewing the 

IT 

stamp from year to year ; this, probably, froi^ a doubt 
whether as benefit societies they require the stamp at all ; 
or, supposing the society to be really insurers, whether 
an imtial stamp is not all that is necessary, as in the case 
with Life Insurances, in the continuousness of which there 
is a likeness between them and Mutual Marine Insurance 
Associations. The stamp, also, has less practical value 
in mutual societies — supposmg they are not in danger of 
penalties — inasmuch as claims among themselves, even 
disclaiming, as the members do, the name of co-partners, 
rarely come before courts of law ; for nearly aU the 
clubs have adopted an ‘ arbitration clause ’ for the settle- 
ment of disputes on claims, by which members ,are barred 
from legal proceedings till after arbitration, and then only 
for the enforcement of the award made. Of this im- 
portant feature more will be said hereafter. 

The principle of reciprocity had been long acted on in 



PMINCIPLE OF FECIPMOOITY. 


393 


Life Assurance before its application to marine adventure. 
Indeed the first life office set up, the Amicable, esta- 
blished in 1706, on the most rudimentary ideas of in- 
surance, had the character of mutuality. It was a sort 
of lottery or tontine in which death drew the prizes, 
AIL the entering members paid a certain sum (it might be 
called a premium), and at the end of the year the total 
receipts of the society were divided among the repre- 
sentatives of those members who had died within the 
twelvemonths. The Amicable in its first beginning may 
be termed a benefit society, or a tontuie, or a lottery ; 
but it bore a certffin resemblance to the modem mutual 
shipping clubs. The name, but not the principle, of 
mutuality ^was adopted nearly forty years ago, on the 
establishment of one of the largest and most successful 
of the London Assurance Companies, the Indemnity 
Mutual Marine Insurance Company. It was and is, how- 
ever, simply a proprietary office, and the title given to it 
was so far a misnomer. 

The system of Mutual Insurance Societies has, during 
the last twenty years, been gaining ground. Several Clubs 
and groups of Clubs have been established in London. I 
am not aware whether the plan finds much favour in 
Liverpool ; but it is among the smaller ports along the 
coasts of England that it prevails most, and was for a 
time most successfully acted upon. In some places doubts 
begin to arise as to its efficacy and its economy as com- 
pared with the ordinary method of marine insurance. 
A large and tolerably long experience will now allow 
those who are most interested to investigate the working 
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of the club system, and to ascertain its advantages and 
it® weaknesses. At present I may still assert my own 
belief, that the system to be of value belongs essentially 
to a small community, and to a limited number of vessels ; 
for where reciprocal action is intended, a personal know- 
ledge among the members of the association of each other, 
and of the shipping each possesses, is very material to its 
prosperity. 

The principle is a very simple one in itself. It is in- 
tended to effect among shipowners a saving of that 
surplus of premium over the absolute risk, which is the 
professional underwriter’s profit. And'it is not necessary 
to proceed upon any calculated tables, of what is the dry 
premimn (as it is called in Life Assurance)sr-for even 
that would nearly always be, practically, either in excess 
or defect of the result of any one year ; but, by feeling 
their way along, as it were — that is, by making call after 
call for the actual losses that have occurred — each year is 
an experiment, and whether it be a good year or a bad 
one, only the exact equivalent to the risk run is paid by 
the assured. 

Though this is the outline of the system, some adjust- 
ment is required to make it work in practice. There 
must be a parity among the members. As to amount, 
that is easily settled. The amount for which the dub is 
liable in respect of the ship of any particular^ member is 
the sum on which that member is to contribute towards 
the losses of others. But amount alone will not produce 
parity. If ships of high and low class are associated to- 



ADJUSTMENT OJB MUTUAL LIABILITY. 


395 


getter -without regard to quality, the o-wners of the high- 
class vessels -will soon find that theirs is a union in -which 
the advantages are possessed by the owners of the oppo- 
site class of ships. The result -will be that the superior 
vessel -will be always the loser by its association -with 
inferior shipping. The former class will, from its supe- 
riority, bring in comparatively a small quantum of risk, 
and wiU, for the same reason, pay a high proportion of 
the losses. 

Some arrangement must therefore be made to prevent 
this double disadvantage. In some associations, called 
A1 Qubs, only vessels of that registered class are ad- 
mitted, and they aje thus pretty nearly on a footing. In 
other club^ the vessels are gathered into separate classes : 
there are associations which carry such division into as 
many as six classes. Again, in some associations an ima- 
ginary value for contribution is placed on the ships, 
apart from the value claimable in case of the ship’s loss. 
In a fourth set of clubs the disproportion is rectified by 
the introduction of premiums, of which there are classes 
suitable to the classes of vessels. And a fifth plan is, by 
a return of part or the whole of the thud deducted for 
mehoration in settlements of particular average, to en- 
courage the introduction of ships of high intrinsic value. 
This kind of shding-scale acts m the foUowing manner : — 
All ships aje valued in the club for the purpose of equah- 
sation at one rate — say %l. per ton -h- but owners are 
allowed to value their ships separately at their true value, 
or at such value as they please A formula is made for 
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settling averages (not losses) by wHcla tbe difference for 
melioration shall be inversely as the difference in value, 
•within the limits of 9Z. and 6^. per ton. It is very diffi- 
cult to make the expression of this arrangement under- 
stood without an example. Here is one : — 

An A1 ship of 500 tons put into a club at a value of 
91 per ton ; of which value the club takes as a maxi- 
mum 1,500Z. 

Amount of average for repairs to the £ 

vessel 300 

Less for melioration, one-third . . 100 

£200 

If the whole value, 4,560^. pay 20(fZ., the sum insured 
win pay in proportion 66^. 13s. 4J. To rectify this for 
high class. As 6^. per ton is to 66^. 13s. 4c?., 9?. per ton 
•will be to 100?. ; or, as it would stand : — 

500 tons, at 6?. (3,000?.) : 66?. ISs. 4c?. : : 500 tons, 
at 9?. (4,500?.) = 100?. 

Thus, in this instance, the whole of the melioration de- 
ducted is given back as an encouragement for high values 
— ^high values indicating ships of superior quality or 
class. And the same principle is carried through all 
intermediate differences of value ; 6?. per ton giving no 
augmentation at all on the actual claim, and 9?. per ton 
giving the maximum. Ships of stiH higher yalue only 
to be taken at 9?. per ton for the purposes of settlement 
of Particular Averages. 

I fear th^ •will appear a rather complicated arrange- 
ment for producing a desirable end. I think a very 
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mucli simpler one and one more efficacious would be 
the following. 

The object is to compose the dub as much as possible 
of valuable high-classed ships. The vessels of inferior 
class, having correspondingly low values, bring in a high 
proportion of I'ish, and therefore loss, to the association ; 
and, owing to low value, bear only a minimum proportion 
of the general losses in rehef. The following illustration 
will serve. 

Suppose a club composed of 200 vessels of high and 
low value — • 

Say, of A, 1 00 ships of 200 tons each = £ 

20,000 tons, at lOZ. per ton . . 200,000 

And of 100*ships of 200*tons each = 

20*000 tons, at 6Z. per ton . . 120,000 

Total capital of the club . . £320,000 

Imagine that the effect of fine build, recent construction, 
and ample supply of spare stores was, that the 100 A 
ships had ten of their number which met with casualties 
in the course of a year to the extent of 5 per cent, of 
their value, viz. : — 

10 ships of 200 tons=2,000 tons, value lOZ. £ 
per ton, 20,OOOZ. ; damage, 5 per cent. = 1,000 

And that the 100 M ships had 30 of their 
number with casualties, in a year, to the 
extent of 10 per cent, of their value, viz. — 

30 ships of 200 tons= 6,000 tons, value 6Z. 

per ton, 36,000Z.; damage, 10 per cent. . 3,600 


£4,600 
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The 100 A ships would pay . £ 

on 200,000^. . . . 2,875 of the averages. 

The 100 iE ships would pay 
onl20,000Z. . . . 1,725 

£4,600 

So that we have this unjust anomaly : — that the 100 A 
ships, which brought in only 1,000Z. of averages, pay a 
quota of 2,875^. ; while the 100 M ships, which intro- 
duced 3,600Z. of averages, pay a quota of only 1,725Z 

Now, the remedy I propose would be this simple one : 
let all the ships, of whatever class, contribute to losses 
upon one value. Thus — 

A, 100 ships, 200, OPO tons, at "10^. per ton, ^ 
200,0001. will pay 2,3001. 
j$j, 100 ships, 20,000 tons, at 101. per ton, 
200,0001. will pay 2,3001. 

This will approximate more nearly to a just dis- 
tribution ; but even then, the association of first-class 
ships with ships of inferior quality will generally be 
advantageous to the former. It will prove the reverse 
of the fable of the pot of brass and the pot of earth ; for, 
on these waters, it will be the brazen pot which sustains 
a greater d^ee of loss by collision than the earthen 
one. 

Nevertheless, the plan would have the corrective eflfect 
of making inferior ships pay something for keep ing high 
company It would be virtually making them pay a 
premium inversely as their cla^. The worse the vessels 
were, the more expensive would their insurance be to 
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them, which is a similar result to what happens when 
they are insured at Lloyd’s or in proprietary companies. 
Thus the clubs would be somewhat weeded of the ex- 
pensive, claim-producing ships ; and those of that class 
which did come in would contribute more fairly towards 
the general loss. Those which thus rejected themselves 
owing to inferior class would perhaps form themselves 
into a distinct club. Pares mm paribus facillime con- 
gregantur. An. association of them might be readily 
effected; but the same feet would follow them after 
their ehmination from ’the other club, the fact that in- 
surance on inferior vessels is very expensive. It must be 
expensive whether they are insured with underwriters, 
whSther they are admitted into dubs of heterogeneous 
classes, or whether they mutually insure their own class. 
Inferiority of class will produce excess of claims. It must 
be observed that aU such devices as are described above 
have but a partial effect, because they come into action only 
in case of damage ; they have no corrective result in the 
still more important daims — those arising from total loss. 

The ideal of a local insurance dub, then, requires, 
according to the view previously expressed, that it be 
formed in a port or place where there is a constatution 
limited community, and where the members 
of the shipowning class are well known to one another ; 
this imphes, what usually follows, that their ships and 
concerns a?e also matters of mutual knowledge. These 
persons combine together upon the principle of a benefit 
society for reciprocal insurance. No profit is expected to 
be set aside, no capital is required ; it is a temporary 
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union, generally for one year, during wMcli period the 
members guarantee one another, or, in other words, 
divide among the whole, the individual loss of a ‘ suffer- 
ing member.’ The management consists of a committee 
of some five or more intelligent members of the club ; 
and there is a secretary or manager, usually also one of 
their own number. The expenses consist of his salary, 
which is generally proportionate to the extent of the 
association — an allowance of four shillings per cent, is a 
common rate of payment — and of such charges as print- 
ing, stamps for policies, &c. Indeed, the simphcity of 
the constitution and working of a club.is one of its great 
merits. At the beginning of the year or term a small 
subscription is usually made for current expenses. * 

At stated times, but usually once in each year, there is 
a general meetmg, to make, amend, or abrogate rules. 
These rules are the by-laws of the society; they are 
optional, and can be altered from year to year. The policy 
in use at Lloyd’s is fi’equently taken as the basis of the 
mutual agreement, mutatis mutandis, so as to adapt itself to 
the form of the association. The policy is also used, as 
has been mentioned above, in order to comply with the 
regulations of the Stamp Act. To this policy is affixed 
a printed copy of the rules. Otherwise the rules are 
contained in a separate book or sheet ; but in either case 
they are declared on the face of the policy to form an 
integral part of it. The manager or secretafy signs the 
policies on behalf of the whole of the members by a 
power of attorney given by them. 

The rules form a most important part of the subject ; 
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for by tbe provisions enacted at a general meeting an 
indemnity more or less complete can be secured for 
the members. Thus, if it be desired to provide an 
indemnity far more full than that granted by tbe Lloyd’s 
pobcy, it can be done ; of course at a greater expense m 
the way of subscriptions, termed calls or drawings. If, 
on the other hand, a slighter insurance be considered 
advisable, restrictions of any sort can be introduced, 
and then suffering members recover less, but the expense 
of the drawings, which take the place of premiums 
in ordinary insurances,' will be proportionably less also. 
Thus, the wishes hnd the convenience of the members 
of the club wiU de^termine whether at a large general 
expense any member suffering loss shall receive a full 
indemnity ; or whether a smaller indemnity shall be 
granted to suffering members, but at a less rate of calls 
or premiums. Accordingly, one club will have repairs 
paid without deduction for melioration ; others will allow 
for the wages and keep of the crew during the time a 
ship deviates, or is under average; another allows for 
cables parted and anchors lost-; one excludes caulking 
and some other specified repairs. In many, variable 
deductions, according to age, are made for materials and 
labour ; and particular voyages, seasons, and goods are 
excepted ; or it is agreed that specified deductions shall 
be made from claims on ships when they have been 
engaged in such voyages, during such seasons, and whilst 
carrying such cargoes. 

The associations to which I have alluded are for the 
insuring the bodies, stores, &c , of ships. There is 

D D 
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anotlier class called Cargo and Freight Clubs. These are 
Cargo, PreigK intended for the owner’s protection when he 

and Outfit , , n t *1 i * 

Clubs. IS carrying coals and other cargo on ms own 
account, and in respect to his freight when carrying other 
persons’ goods. The object of the Freight Club is to in- 
sure the owner at all times when his ship is at sea, 
whether she be loaded or in ballast. It is taken for a 
basis that the stores and expenses necessary to send a 
vessel to sea must have been provided, whether she be 
carrying cargo, or be light ; and thus, by very natural 
reasoning, such stores and outfits are connected with the 
freight or profit the ship earns, rather than with the ship 
itself, as in other insurances. 

These policies contain Wo scales of payment in case of 
loss — one for ships loaded, the other for ships in ballast. 
The scale is generally a fixed allowance in both cases of 
so much per ton or keel, and often with distinctions for 
different voyages. They are sometimes called Freight 
and Outfit Clubs. 

One of the most important practical points in insu- 
rance — one which is very material to the success of the 
limit and Underwriter — is that an equal sum should be 

Amount of 

Risk taken taken OB all the risks he writes. By a figure 
of speech, the sum insured by each imderwriter is called 
his line, because his signature, the date, and amount are 
all written on the policy in one line. To write even lines 
is known to be a desideratum, though it is not, or carmot be, 
always persevered in : but a regulation in almost every 
club is to have a maximum of amount to be taken. 

This, however, will not give even lines, because smaller 
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sums are insurable. It is a wholesome provision, never- 
theless. An inconvenience arising from it is in rendering 
the local club only partially serviceable to the local ship- 
ovmer possessing a large vessel. Several owners in a 
town may have ships of values from 1,000^. to 3,OOOZ. 
The original club may have a limit of 500Z. for any one 
ship, and the owners must seek elsewhere if they require 
to insure more than that amount on their vessels. To 
remedy this defect, a second club, or even a third, having 
the same rules and regulations, perhaps the same com- 
mittee and most of the ^me members as the first club, is 
formed ; and thus three times the amount of insurance in 
the same place can be secured by those to whom it is an 
object. 

Though most of the local clubs begin, and some after- 
wards continue, to insure the ships owned m the imme- 
diate neighbourhood where the club is esta- 
blished, many of them do not reject the''^'^' 
admission of vessels belonging to other ports at any dis- 
tance from home. This sometunes arises from the ship- 
ping of the place not being sufficient by itself properly to 
support a dub; for it is essential to every species of 
insurance that there should be a considerable number of 
cases, to afford scope for the cycles of probabilities to 
develop themselves — in other words, to give an average. 
But it also arises from the ambition of making a large 
club, or from*the natural wish of the manager to increase 
his remuneration, which depends on the amount insured 
in the dub. Yet, in my opinion, the introduction of 
these stranger ships is, in general, a detraction from the 

D D 2 
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safety of the association, and from 'that feature which 
seems to me an essential, viz locality. If fifty men, pos- 
sessing among them one hundred vessels, and living in 
the same place, unite in an association of this kind, there 
is something personal and famihar in its character. 
Everyone is known, every ship is also known; so that 
hazardous vessels, or owners of bad repute, can be ex- 
cluded fi:om entering the dub. Then the exact manner 
in which each vessel is found in stores, spare sails, spars 
and ropes is also a matter of knowledge and conversation 
among the members; so also the usual trade of the vessel, 
and what is more important perhaps than all, the masters 
are known. Being known, the goo^ «ad successful ones 
are prized, and sometimes are even rewarded by the dubs, 
whilst the bad and ignorant masters or mates are dis- 
missed, since the dubs will not admit a vessel which is 
not provided with a competent, sober,' smart master and 
officers. Probably from deficiency in the two respects of 
stores and masters, one-third of the whole number of 
losses occurs. Of colhsions perhaps two-thirds might be 
avoided if there were more care used m looking out, 
more presence of mind discovered when a collision was 
probable, and more strict attention paid to the Board 
of Trade rules for steering and showing lights. 

Another advantage in a limited and local club is that 
when a disaster to a ship occurs, it is sup^intended and 
watched by members of the association, some of whom 
are practical men, able to survey damages, direct repairs, 
and go the cheapest way to work in the matter of ex- 
penses. It may not be too much to say that one-third of 
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all the money spent in repairs and expenses of ships xmder 
average is lost by extravagance and bungling. 

There are no such things as premiums in the system 
of clubs. Premiums of insurance are sums paid in 
advance, being the calculated equivalent of the Method of 

paying the 

risk undertaken, and they include a profit to the losses, 
underwriter. In the mutual principle nothing is paid for 
profit Clubs are truly benefit societies on a large scale, 
their object being to guarantee members mutually from a 
particular class of loss. In some clubs a small fund is 
subscribed at the beginning of the year for the con- 
venience of making prompt pa3Tnents; but the general 
plan^is to hold periodical meetings of the committee, 
when all claims sent in are examined and discussed, and 
those which are found to be m order are collected in one 
sum, and a call is made on the whole capital of the 
club, called ‘a drawing.’ The drawing is frequently 
effected by bills which are accepted by the several 
members. There are clubs which make their payments 
for losses in these accepted biUs ; but that plan appears 
very clumsy, and is open to some risk, and the more usual 
way is to pay a check for the loss, and for the manager 
or secretary to collect the quotas of aU the members. 

As soon as a member has lost the ship which was 
placed in the club, mutuahty ceases in regard to bun. A 
certain perio^ is assigned, diff’ering in various clubs, after 
which the suffering member is no longer a contributary 
to the losses of other members. Possibly this is an 
imperfection, and might be amended. Each association 
being for one year, there should perhaps be a unity of 
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interest and risk for that time, and a liability to con- 
tribute reciprocally on the sum entered in the club, 
whether the ship be lost or safe. Otherwise the in- 
surance has something the character of a lottery ; and 
the member who is fortunate enough to meet with a loss 
early in the year receives payment at once, and pays 
scarcely anything for his indemrufication ; whilst, on the 
other hand, the number of contributaries contracts as the 
year progresses, so that with each new loss the ratio 
becomes higher upon the remaining members. 

The committee of management generally decide on 
the claim for losses and damages made by the members. 

Adjustment ^ome clubs,^ the manager, being a m^ of 
of Claims, experience and intelligence,- prepare;^ the state- 
ment of claim for the meeting of the committee, so that 
this part of their functions does effectively rest very 
much on him. In some associations it is a rule that the 
claims shall be adjusted according to the custom of Lloyd’s; 
in others, all the claims are to be submitted to some 
London average adjuster. In most of them there is a 
clause relative to the arbitration of disputed claims, giving 
power to refer such disputed claims to a single arbitrator, 
or to two— one being named by the committee, and one 
by the suffering member, the 'referees having power to 
appoint a third, or an umpire. Of this hereafter. 

I have shown that the character of the cijnstitution of 
Clubs not so these clubs has something essentially local in it ; 
very large s-ud as soon as there is a large importation into 
a club of ships foreign to the port where it 
is established, it loses one of its important character- 
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istics. It appears to me, that the club system is not 
developed purely and properly in a very great com- 
munity, like that of London or of Liverpool. That reci- 
procal knowledge which I have mentioned is wanting. 
The club becomes to most purposes an ordinary in- 
stance office, without that variety of risk in which there 
is safety, and having the disadvantage of leaving a ^eat 
deal of power in the hands of a junto of persons, the 
committee, who, if they be not very upright men, may 
pass their own or some favoured member’s claim and 
reject the claim of anotKer member on insufficient groimds. 
And there cannot be that surveillance exercised on the 
vessels, on the maimer in which they are found in stores, 
and on themasters.who command the ships,- as is possible 
in a small and connected neighbourhood. 

Having abeady stated that it is clearly in the power 
of a number of consenting persons to bind themselves 
reciprocally to grant any degree of indemnity 
determined upon, so it is equally in their power of ciuKand 

, , . , , , , some Spea- 

to introduce any rules which may be thought mens, 
proper. The rules of some dubs are very long and 
minute ; others are shorter, and leave more power with 
the manager and committee. The rules of some asso- 
dations having been drawn by a solicitor, have had a 
legal circumspection and lengthy verbiage given to them 
whidi have swelled them into a small volume. 

I will now select a few points from various club rules 
which are distinctive, and from some of which useful 
hints may be taken as to the reqiui’ements or the dangers 
of certain trades and parts of the coast There is no 
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part of the country where the system of clubs is better 
understood than along the north-east coast. When it is 
eflSciently carried on it is a simple and an economic 
means of keeping shipping insured ; and in some very 
well managed dubs, I am informed that during a con- 
siderable series of years the calls have not averaged much 
more than 5 per cent, per annum. The dubs I speak of 
are very local in constitution, and those where a strict 
surveillance is maintained. 

In some other clubs, which have been more indiscrimi- 
nate in the ships they have takeh in from distant ports, 
and from other circumstances, the calls have sometimes 
amounted to 10 and 12 per cent, in the course of a 
year, and there are some which worild show a much 
heavier result still. In the latter case, the reciprocal 
system becomes a very expensive method of insuring a 
ship. 

Many of these associations are instituted for the pur- 
pose of insuring small vessels, carrying usually heavy 
Hazardous Cargoes of very small value. Such cargoes 
Cargoes throw au extra risk upon the association, both 
from their nature, and from the small value they possess 
on which to contribute when there is a general average. 
A compensation is therefore made by vessels carrying 
such cargoes, in the form of a deduction from the amount 
of daim ; and, according to locality of the clubs, various 
articles are excluded from the rules of one which are not 
mentioned in those of another. 

Strict limitations are also made in respect both to the 
times of sailing and the voyages and ports to which the 
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vessel is bound. The clubs generally concur in tbe broader 
distinctions of season, and of tbe times wlien Hazaidoiis 
increased danger belongs to voyages to tbe 
North Sea, Canada, &c., but most of tbe clubs bave also 
tbeir local dangers wbicb they desire to avoid — ^hazardous 
ports, tidal harbours, rivers, &c. — which are practically 
known to be dangerous at certain seasons, or at all times 
of tbe year. In some of tbe policy-rules, these bmita- 
tions are exceedingly stringent and minute. These bmi- 
tations are enforced by deductions from claims when they 
occur in respect of tbe* expected season or place, or by 
an extra premiunr charged. And as tbe rules of clubs, 
generally speaking, ^are rational and not needlessly oppres- 
sive, as wo^d be expected from tbe result of debberations 
for tbe reciprocal advantage of tbe members, we find in 
some rebef provided with respect to tbe forfeits and 
extra premiums just mentioned ; in one, as enacted, for 
example, it is, that if a vessel sailing contrary to the limita- 
tions, do not procure any damage thereby, one half tbe 
extra premium incurred by such infraction shall be re- 
turned. So again, tbe same club legislates, that if tbe 
owner of a ship be not accessory to bis vessel sailing con- 
trary to tbe warranties and rules, be is to be held harm- 
less of tbe consequences of bis captain’s independent acts. 

Tbe committee, or tbe manager, is frequently entrusted 
to state tbe claim of a member whose vessel has sustained 
damage or has incurred expenses. These claims Adjusting 
are adjusted in reference to tbe special rules of 
tbe club, but taking tbe ‘ custom of Lloyd’s ’ for tbe basis. 
In some associations it is stated that tbe rule of Lloyd’s is 
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to be adhered to ; in others, that all claims are to be made 
out by a professional average stater ; in a third class, that 
average claims are to be settled by an average stater at 
Lloyd’s. One club will allow claims to be made out with 
or writhout a London average stater ; but as much as pos- 
sible in conformity wath Lloyd’s, as provided by another. 
Then, as a remedy for any dissatisfaction a sufiering 
member might feel in the result of a statement drawn up 
by the insurers, there are several provisions. Thus, in 
some clubs the shipowner may procure another statement 
to be made at his own expense, ahd the club is at hberty 
to compromise between the two average staters, or may 
call in a third. By the rules of one association, or more, 
the suffering members may refer the, case to^ a general 
meeting ; whilst the most usual course is that prescribed 
by the arbitration dause, by which, in general, under 
particular limitations of time, &c , an arbitrator is to be 
chosen by the suffering member and another by the dub, 
and the two arbitrators have power to call in a third as 
umpire, or, as by one association, the suffering member 
and the committee may agree mutually to refer the da i m 
to one arbitrator, whose decision is to be final. 

In adjusting a claim, reference is to be had to the war- 
ranties, rules and conditions annexed to the ordinary 
The Special policy ; and which rules are by most clubs 

Kules of a 

Club to be con- declared to form part of the policy itself. Thus 

sidered part of . 

the Policy, many modifications, some very judicious, are 
made in adjusting averages for dubs. 

The scale which establishes or excludes a claim on 
clubs for damages and expenses, varies exceedingly in 
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different associations. In some, the Lloyd’s memorandum 
of 3 per cent, of value is adopted. Sometimes -v^arranty as 
the rate is per ton of registered or of builders’ ^ 
measurement. In one society, and that a very successful 
one, claims are admitted if they amount to half-a-crown 
per ton : m most the -warrantj is higher. In one dub it 
was formerly fixed at twenty shillings a ton, which on 
coasters worth five pounds per ton, is 20 per cent. : 
that rate has since been reduced to fifteen shillings per 
ton. On the north-eastern coast the clubs occasionally 
fix the limit at per keel :* — Bl per ked is somewhat less than 
three shillings pef ton. It is in this regulation that clubs 
differ greatly among themselves ; and members imiting 
to form an association have to*balance the respective ad- 
vantages of smaller calls or a more inclusive 'protection. 

Then, as to the deductions on the score of new for old, 
there is as much variety. The regulations respecting re- 
pairs differ almost as much as the limit fixed Deductions for 
for average. Some adhere to the custom of 
Lloyd’s, but various arrangements are adopted in the local 
associations. As these rules pertain to the subject of 
average, it is unnecessary to pursue them here. 

From the greater inquisitorial character belonging to 
a dub, it is able to prescribe certain stores as necessary 
for making the vessel admitted ‘ seaworthy ; ’ Certain spem- 
and, in some measure, to watch and see that awred 
those stores, &c., are provided. This personal inspection 
constitutes the greatest advantage of dubs over other in- 
surers, for a well-found ship is a very different risk to un- 
derwriters to an ill-found vessel. Thus, several of the 
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dubs prescribe the extra stores a ship shall carry ; the 
number and weight of her anchors and chains, &c.; and a 
vessel not having the necessary quantity of stores on board 
and meeting with an acddent is to be placed at a disad- 
vantage.® In several the rule is made very stringent ; 
and in some the deficiency in this respect is met by a de- 
duction of 15 per cent, thorn the amount of the claim 
on the dub ; whilst in one club the deduction is left dis- 
cretionary up to the proportion of 50 per cent, of the 
claim, and in another association the discretion is even 
higher. '' ^ 

The manner in which anchors, chajli^,%e., are dealt 
with in clubs is very various. In some the a®ociation 

whether they be dipped, 
how pLid ioi. cut, or broken, and the deductions for meliora- 
tion are various — the anchor being generally allowed 
without deduction, and the chains subject to a reduc- 
tion of a third, a fourth, a sixth, &c., and in some the 
deduction is dependent on the age of the chain. 

The Lloyd’s Policy, in case of collision, holds the 
damage done to the ship insured and that received by the 

distinct and independent 
nmningdown. of each Other; but it is very common in the 
clubs to allow the two separate claims to be added to- 
gether in order to make up the necessary proportion 
warranted. 

The cautionary one-fourth thrown on owners by the 

® The Jersey Mutual, recently established a chain-testing 
machine at the expense of the Association, so necessary do they 
consider it to ascertain that cables are trustworthy. 
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practice of Lloyd’s is rarely deducted by the clubs in col- 
lision cases. 

In those clubs which are open to vessels of various 
classes, an arrangement is sometimes made, Oonipen- 
as has been already mentioned, to endeavour 
to equalise the risks between ships of high Classes, 
and ships of low value ; and although it does this imper- 
fectly, it is a step towards the accomplishment of that 
object. Thus, in some, a nominal value is placed on 
vessels for settling averages of 5Z, per ton for colonial- 
built ships, and Ql. pef ton for Enghsh-built sHps; and by 
a process similar*to the inverse rule of three, a propor- 
tionate advantage is given to vessels of higher value in 
settlements, up to .the extent <Jf returning them the whole 
of the third deducted for melioration, but it is not allowed 
to go beyond. In others, uniform value, as of 8/. per 
ton, is put on the vessels ; whilst in some, a nominal value 
of 9Z. per ton is placed on all vessels below that worth, 
which I believe is intended to have a reversely analogous 
action, viz. that of making the low-class vessels contribute 
to losses on a larger value than their real value. As I 
have already gone into this part of the subject at the 
beginning of the present division, I need not enlarge 
upon it now ; but it constitutes a most essential feature 
in the club system, and may be considered the pendulum 
or balance-wheel of the machine, by which it is equitably 
regulated. 

In an association which has given the most exact atten- 
tion to compensation for mixed classes, there is a table 
contained in the club rules which, although at first sight 
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it is intricate and apparently needlessly minute, is found 
to be constructed in a very delicate manner : it embraces 
two or three means of progressive compensation, and 
indeed comes nearer to my own idea of equitable adjust- 
ment than any other. But it is open to the charge of 
being somewhat complicated ; and I have already stated 
my views, that a scheme of compensation almost as perfect 
may be arrived at by an even valuation. The apprehension 
of simplicity is a progressive work. ^ 

^ I may here remark of the club particularly alluded to 
above, that it has made, and is m^ing, most praiseworthy 
efforts to attain both simplicity of action and the fdilest degree 
of protection to its members. It has entered on some courageous 
experiments ; e. g. foreign-going and coasting vessels are placed 
on the same footing; for contribution to^ averages^ a uniform 
value of lOJ. per ton is given to all ships ; repairs are allowed 
if they amount to 2s, 6d, per ton, and are paid in full without 
deduction for melioration ; chains which part (after having been 
tested) are paid for; and in collision cases, damage done to 
the other vessel and her cargo is allowed. As an extreme case, 
a vessel insured in the club for 1,000Z. colliding another ship, 
and occasioning the loss of both, would receive a total loss in 
respect of herself; and if the other ship and her cargo were 
of the same value, would receive three-fourths of the same 
sum, VIZ. 1601, Notwithstanding the liberality of their prin- 
ciples, the calls of this club, during a considerable series of 
years, have been at almost the minimum scale. Other associ- 
ations seek to attain the same object by their manner of making 
calls. One divides its vessels into five classes, and calls in 
money to pay losses in the following proportions ; — 


First class . 

nominal value 10^., rates of calls 

15/ percent. 

Second class. 

53 

91 

1^6 „ 

Third class . 

33 

8L „ 

20/ 

Fourth class . 

33 

11 

25/ „ 

Fifth class . 

33 

61 . 

30/ „ 
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A distinguisliing principle in dub laws is that many of 
them admit in average tbe additional expenses ’Wages and 

. Provisions of 

of the crew consequent upon a ship having to the Crew, 
put into port under average and repair. In this, the 
associations assimilate to most foreign systems, which con- 
sider that from tlie hour a ship deviates from her course 
m a ‘ rel&che forcee ’ — an obligatory putting into port — 
the wages and victuals of the ship’s company become 
extra, and a loss which an owner should not sustain. 
Thus, in some clubs, when vessds are under average, the 
actual wages and provisions of the crew are allowed, whilst 
others specify aa allowance of one shilling a day for 
maintenance, besides wages during repairs, &c. Some 
allow it under conations. Onfe allows wages if the claim 
is 3 per cent, independently, whilst another has a rule by 
which six shillings per keel per spring is allowed for 
master, mate, and boys when in dock, imder average, 
with four shillings additional when only one mast is 
lifted, for the first springs. So minutely have been con- 


Another fixes the rates at 4 per cent, for foreign-going ships, 
and 6 per cent, for coasters, and colonial-built vessels are to 
pay one-fifth additional premium besides. 

Other associations have similar arrangements on different 
scales, or construct different schemes, having the same general 
object in view. And, further, there are associations which con- 
sider it necessary to have separate clubs for the several classes 
of vessels, f!iinking it more desirable to incur the additional 
trouble and multiplication of books, rules, and calls, to obtain a 
simple action, than to embrace the different classes in the 
same club, and endeavour, by a systematic arrangement, to dis- 
tribute the risk in an equitable manner. 
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sidered the rates of compensation to be made to a ship- 
owner by men whose local and practical knowledge 
enables them, in fonning and managing a club, to propor- 
tion it exactly to the requirements of the case. In this 
knowledge and power consists the chief strength of Local 
Insurance Associations. 

Many of the clubs have the wise provision of giving 
rewards to deserving captains and officers. This is 
Eewards to again a stimulus which it would be scarcely 

amd Disnugsal , /. . n 

ofOfaeera possible to carry out beneficially except m 
limited communities ; and yet'’ when the merits of 
praiseworthy masters and subordinate- officers are weU 
ascertained, it is doing the whole service a benefit to 
mark the estimation in wllich good conduct and scientific 
qualifications are held. And still more distinctive is the 
power taken by several clubs to dismiss and punish bad 
and careless masters. Considering that underwriters are 
liable for the acts of masters, and the more culpable those 
acts are the more direct is their responsibility, it is 
anomalous that they have in general no power over their 
own agents. Some associations, however, take that 
power into their hands, and enact stringent pro- 
visions in this respect: they dismiss captains for mis- 
conduct and intemperance; they reward meritorious 
masters and crews ; and set restrictions as to the age and 
experience of the man who is to take charge of a Vessel 
insured in the association. One local group of clubs 
makes it incumbent on their masters going on foreign 
voyages that they should have a scientific knowledge of 
navigation. 
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Some of the clubs have provided special regulations 
in case an owner wishes to abandon his vessel in conse- 
quence of very extensive damage. In some of 
the clubs owners may abandon, but with the concurrence 
of the committee. This, however, seems a useless pro- 
vision, as it is like begging the question. Another club 
has the same rule, but gives the owner the absolute power 
to abandon if the expenses amount to 75 per cent., and so 
on. In one place the clubs put on a penalty for abandon- 
ment at home of from 15 to 50 per cent, of the value. 
After aU, the right to •abandon must always turn very 
much on the meiats of the case ; and the interests of 
underwriters are nearly always to avoid an abandonment 
and '‘sale. In clubs* the prindple of mutuality would 
rather modify the position of the ordinary underwriter 
in this respect. 

The reciprocal principle of clubs makes it doubly im- 
portant to establish rules relative to ships not heard of. 
The custom at Lloyd’s is unfixed, and the 
period before a ship is considered lost varies in 
every case almost according to the difiering circumstances 
of that, case. But when shipowners require to have a 
limitation made, not only for receiving the value of their 
lost vessel, but from which also to date their release 
from further contribution towards other members’ losses, 
it is necessary to reduce it to a definite rule. We ac- 
cordingly fin^ regulations in all dub rules to this efiect: 
and the periods of not hearing of ships approximate very 
closely in the associations. The most usual allowances are 
three or four months for the Northzndi adjacent seas, and 
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six months for the Atlantic and more distant voyages. 
One association is more defined. Its scale is three months 
for the North sea, filve months for the Mediterranean and 
White seas, sis months for the Atlantic, and nine months 
for voyages south of the Cape of Good Hope. On the 
other hand, tha:e is a club which considers aU ships lost 
which have been unheard of for three months. 

The cessation of a member’s habihty to the losses of 
others is various. In some clubs it dates from the time 
Cessation of wreck ; in others, from forty-eight hours 

Inability, after wreck ; again, in toother the hmit is three 
months afterwards; and in a fourth,* the liability conti- 
nues through the whole year of insurance, which appears 
to me the true principle? In missi^^ ships, the expira- 
tion of the stated period mentioned abovt is considered 
equivalent to the date of loss or wreck when known. 

There is a distinction in the method of various dubs 
for paying losses ; in some, the suffermg member con- 
tributes towards his own los§, in others he does not. 
I consider the former method the more correct. 

The object of club rules is to apportion the true value 
of risks as equitably as possible. When, therefore, vessels 
Vessels laid "P> either necessarily, for repairs, or by 

option, as for winter, &c., some dubs credit the 
member with a return or a bonus for the diminished ha- 
bihty he lays upon the joint concern. Thus one>club’s 
rule for vessels lyiug in safe harbour is, to keep them in- 
sured against fire and harbour risk, and to place to their 
credit ten shillings per cent, each month they he up from 
the 31st of March till the 30th of September, and twenty 
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shillings each month for the remaining half of the year. 
And the same return is made to vessels in port under 
repairs, provided that the period of delay is greater than 
thirty days. 

At periodical meetings of the managing committees, 
the times of meeting varying in different associations, the 
claims which have been agreed on, or passed. Maimer of 
are collected and divided over the whole capital Losses, 

liable at that stated time to contribute to such claims. A 
call is then made by letter on all the members by the 
manager or secretary, and if a payment in respect of an 
average or loss is due to any member, the call is a set-off, 
pro tanto, against it. ^ The calls are generally in the form 
of bins of a certain date, and if a member do not pay his 
acceptance, his vessel, very properly, ceases to be insured 
by the club. Li some clubs the payment to suffering 
members is made in the members’ biUs, which mode, I 
venture to think, is, for several reasons, objectionable. 

' The dubs, the rules of which we have been exa m i nin g, 
are solely for ships. But there exists another dass, 
though not so numerous, which acts as a sort of Cargo, 

T • • n T Freight, and 

supplement to the former, and is mtended to Outfit ciuhs 
complete the safety of the insured owner. This consists 
of what are named jfreight-and-outfit clubs, or cargo-and- 
freight clubs. Looking upon a ship not only as a valu- 
able chattel, but as a means of profit and subsistence to 
its owner, the loss of it must be the abstraction not only 
of the cost of the thing itself, but also of the means 
whereby he lives ; it is hke the loss of his tools to a work- 
man ; and in the interval before he can replace his vessel 


E E 2 
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by another, he may suffer loss and inconvenience from it. 
The above-named clubs were instituted to meet this dis- 
advantage. They go upon the principle that whether a 
ship be loaded, or light — i. e. in ballast without cargo — the 
owner loses something beyond the value of the ship itself; 
but a difference is made in the scale of repayment accord- 
ing as she is lost with a cargo or board or without one. 
This species of clubs was, indeed, instituted for a parti- 
cular trade, and the associations are mostly confined to the 
coal ports. Colliers come loaded to the south of England 
and go back in ballast, with alhiost the regularity of a 
coach that plies between two places.* Fearly half their 
time, therefore, they have not freight on board, although 
they are returning to their port in, order to earn more. 
But whether loaded or light, expenses always attend the 
employment of a vessel ; and though all the stores and 
outfit are by the strict law, and custom of Lloyd’s, held 
to be included in the insurance of the ship, with a few 
exceptions, an owner cannot easily disconnect the tempo- 
rary stores, provisions, and outfit from the idea of freight, 
which has been called the mother of wages. 

These policies are stated to be against general-average 
and total losses of freight. Only a limited amount is 
taken on a single ship. The extent to which one club 
goes is twenty-five keels at 12Z. per keel, equal to 300Z., 
another extends to fifty keels at 20^. per keel, 1,000^. ; 

® This time-honoured dictum of a great judge has now lost 
its force. By the Navigation Act of 1854, the dependence of 
wages upon freight is abolished, and consequently the maternal 
relationship ceases. 
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wliilst a tMrd fixes its protection at twenty keels at 20^. 
per keel, or 400^. Wlien a total loss occurs, it must be 
shown that the owner’s interest on board was really equal 
to the sum insured ; in which case he is paid the amount 
of his policy. If the ship was in ballast, a compensation 
for outfit is made on somewhat the following scale : — 

If in the coasting trade . . . .11. per keel 

If on voyages to the Baltic, Archangel, or 
Onega, and the ports between Ushant 
and Gibraltar, the Canaries and the Cape 

de Verd Islands 3Z. „ 

If on voyages to the United States, hTorth 

America, and the Mediterranean . . hi. „ 

If on voyagfts to the‘W est Indies and coast 

of Brazil 7Z. „ 

If on voyages to the Cape of Good Hope, 

Mauritius, East Indies, and aU other 
foreign voyages lOZ. „ 

Thus, a vessel is entered according to her capacity 
measured in keels of twenty-one tons. If she be lost 
with a cargo on board, she receives the full amount of in- 
surance to that extent ; if in ballast, then bn the above 
scale. If she have to contribute on freight to general- 
average, then the owner recovers in proportion as the sum 
entered in tl^ dub is to the whole amount of fidght on 
board at the time. 

This spedes of insurance is, however, subject to great 
variety. We have the prindple of pro rata freight in- 
troduced into some of the policies, which is a mistake ; 
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because if a ship be lost the day after she sails, the whole 
freight which the owner would have made is as much lost 
to him as if the vessel had been lost the day before her ar- 
rival at her destination. Other distinctions and restrictions 
have been introduced, avowedly with the purpose of 
reducing the amount of claims, and for the prevention of 
firaud. Thus, to prevent voluntary condemnations, abso- 
lute total losses have been strongly distinguished from 
constructive total losses, &c. Kne-drawn rules, however, 
are objectionable, and give rise to misconception and dis- 
pute. If protection against certain contingencies by mutual 
insurance be sought by a number of shipowners cooperat- 
ing, let it be carried out according to the original intention. 
If circumstances occur wliich show that some members are 
great gainers by the mutual principle, and the rest are great 
losers, and there is any idea of unfair dealing, let the club 
be broken up, and let every man be his own underwriter, 
or insure elsewhere ; hut avoid the semblance of safely 
where it virtually does not exist, for such an insurance is 
far worse than none at all. Tlie motto of all mutual 
assurance associations in which fairness prevails is, ‘ Mihi 
hodie, eras iiM.’ Casualties will run round the circle ; and 
although it sometimes seems as if misfortune singled out 
one owner and let another constantly escape, this can 
only be a coincidence ; if otherwise, the origin of frequent 
misfortune to one member miist lie in causes j^hich should 
be esamiaed caxefuILy.® 

^ It may be observed that the great philosopher, La Place, 
has remarked on what are called ‘ runs of luck.’ He thinks, 
that though to us unaccountable for the present, they should 
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There exist a few mutual associations founded for the 
express purpose of protecting owners from certain con- 
tingencies against which they are not indemni- protection 
tied by their existing insurances ; and against 
those portions of expenses which by practice are charged 
against an owner in adjustment, as the fourth in collision 
cases, and some other matters. , 

In general, it must be considered that the protection 
and advantages afforded by a mutual association do not 
extend beyond the person immediately interested Transference 
in the ship insured therein, and who, in virtue 
of his vessel being admitted, is named a member of the 
association. However, in Hutchinson v. Wright (EoUs 
Court, April 1858), a part owner absolutely assigned his 
sixteen sixty-fourths of a vessel to a co-owner to whom 
he was indebted, and who held the remaining shares of 
the -ship. The first-named person was insured in the 
Eligible Insurance Association of North Shields, but 
neither party gave notice to the association of the trans- 
action. The ship was lost, and the court held that the 
assignor could recover. Erom which it would appear 
that, in spite of the ‘ selling clause,’ the assignor having a 
good interest when he commenced his insurance, his right 
to recover remained in spite of the assignment. 

On, the other hand, a mortgagee does not become 
invested with the benefi.ts which the mortgagor has as 
member of a dub in respect of the mortgaged vessel, 

not be cast aside as mere accidents, but noted, as they may 
possibly form links in the chain of some extensive law — the 
footsteps of some cause with raiely observed phenomena. 
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except upon due notice given to the club, and their 
acceptance of him in substitution of the original member. 
Kay, even the want of notice by a member to the asso- 
ciation that his vessel in the club was mortgaged, proved 
fatal to his own claim for loss of the ship, though no 
failure of calls had been made by the member, and the 
loss of the vessel could in no way be attributed to the in- 
fraction of the club rule on the subject ; which was to the 
effect that any mortgagor of a ship seeking to be insured 
in the club was bound to obtain from the mortgagee a 
guarantee that he would, if called upon, pay the calls in 
respect of the mortgaged ship. (Turnbull v. Woolf e. 
Appeal to the Lord Chancellor frpm Vice-Chancellor 
Stuart’s decision, which it reversed, Kov. 1863.) 

In considering the advantages and disadvantages of a 
Advances System which has now attained a large propor- 
^System, tion in this country, we may classify them in 
contrary somewhat the followmg manner. First, the 
benefits may be reckoned. 

The mutual system affords an immediate and local 
means of effecting an insurance on the shipping of the 
place or the district. 

It has become a necessary adjunct to the Insurance 
system of London and a few great centres, masmuch as 
there has been, and is, a growing disinclination, with 
underwriters to insure the bodies of ships, especially the 
smaller vessels; some underwriters and some insurance 
offices dedining this business altogether. 

The subdivision of payments which take the place of 
premium has the advantage, real or imaginary, which 
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people find in paying by instalments. It has the real 
benefit of a deferred payment. With the insurance com- 
panies, and on cash accounts at Lloyd’s, the payment on 
a time policy is immediate. A member entering his ship 
in a dub mil, on the contrary, make no payment for a 
portion of the year, and several of his instalments will 
be dispersed through the following financial year ; giving 
*him an average credit, we may calculate, of twelve 
months. He consequently saves in interest to that extent. 
10^. 10s. paid on the 1st of January is equal, with money 
at 5 per cent., to 11^. Os. Qd. by the 31st of December. 

As long as the Interests of a club are local, a point I 
have already impressed as vital to its success, there is the 
great advantage of, a personal 'acquaintance by its mem- 
bers of all the ships admitted to share in the mutual 
indemnity. The members also knowing the peculiar 
dangers of locality, season, &c., to which their shipping 
is liable, are able to legislate by restrictions as to places, 
seasons, and cargoes carried, so as to avoid perils which 
those ignorant of the coasts and local elemental disturb- 
ances would run into. Also by having their own sur- 
veyors, or sending one of their own members to superin- 
tend when ships are injured or in difficulties, an extrava- 
gance of expenditure is avoided. It is the personal 
character of associations which is one of their most 
valuable distinctions. 

Against these benefits may be enumerated some dangers 
and drawbacks. Foremost, perhaps, that of mutual 
jealousy or distrust ; the fear or the belief that partiality 
and favouritism prevail with the managing committee, in 
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the shape of alloTving the claims of some members and 
disputing or disallowing those of others. 

There is the danger also of a litigious spirit springing 
up in an association ; and, instead of the club working 
harmoniously, of every act being scrutinised in the most 
legal manner : although the mainspring of such societies 
being reciprocity, it would be supposed that a more 
liberal and neighbourlike way of conducting business * 
would be adopted. 

There is the risk from the ambition of the members to 
enlarge the club, or the desire of fhe manager to increase 
his ad valorem remuneration, of the assbciation breaking 
through the safeguard of locality, aijd taking in ship 
from all places, about which and their ownerj the club 
has little or no intimate knowledge ; thus converting the 
society into a mere ship-insurance company, without 
havmg, after all, that general and practical knowledge 
which the established msurance offices and the profes- 
sional underwriters at Lloyd’s possess. As the result of 
this and other blunders, members in some associations 
find, to their cost, that their mutual club is far more 
expensive than insuring with underwriters would have 
been, and that calls amount in a single year to 20 or 30 
per cent. 

The last and most important danger besetting almost 
all Marine Insurance Clubs, is their withdrajring them- 
selves by the shield of the ‘ arbitration clause ’ from the 
action of the law. IJnq^uestionably the arbitration clause 
has its advantages, and frequently prevents litigation ; but 
it is a very serious objection that the legal remedy of 
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members, the appeal to the laws of the land in support of 
what they esteem their just right, should be thus taken 
from, and legal remedies become inoperative to, them, 
except through the preliminary process of arbitration; 
and even, after that condition precedent, only to be used 
to enforce an award made. 

These remarks are not by any means made in the spirit 
‘ of an alarmist, but merely to point out a danger which 
should be considered by persons about to cause them- 
selves to be insured in a mutual association. 

For, I repeat, these*associations have become not only 
a great convenience, but a necessity. They may still 
increase in number and in the extent of their operations; 
and it is ^well thai their principles should be well con- 
sidered and understood, so that their efficiency and 
stability may be secured in the largest degree possible, — 

That future pilgrims of the wave may be 
By doubt unclouded, and from danger free. 
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CHAPTEE XI. 

ON TEE CONFLICT BETWEEN LAW AND CUSTOM. 

In all trades, mysteries, and professions, in fact, in all 
the pursuits and activities of men, we observe a guiding 

tinwersaiity restraining power actmg on and influenc- 
of Custom worker and his 'work — and this 

influence is custom. The laws of all nations, too, have 
their origin in custom. Before men. learn the use of 
letters, or discover how to chain thoughts in visible sym- 
bols, the instinct of order makes itself felt in the form of 
rules generally known and acknowledged throughout the 
community. Without them the multitude of men would 
be, not a society, but a herd : and the most savage tribes 
are not without regulations, however primitive. When 
Cadmus and Themis enter any land, they find there 
Custom already seated on a lowly throne. As society 
advances, laws, at first orally proclaimed, are added to the 
customs of the land. Then the art of writing is acquired, 
and some of the customs or common laws are collected 
and perpetuated in part ; whilst others continue to live in 
a silent method, a proverb, a distich, or a name. The 
Manx ‘breast-laws,’ which were committed to writing 
for the first time only a few years ago, were an instance of 
customary laws remaining in activity long after written 
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law had been promulgated and statutes enacted. And 
although customs are in part superseded by written laws, 
those laws themselves were at first but the filing of 
prescriptive uses — the uWa tritavum — and ran parallel to 
those rules, which were afterwards often useM in inter- 
preting or supplementing the laws. Thus, in agriculture, 
a lease is to be read with reference to the ‘ custom of the 
country,’ or ‘ of the manor,’ in which it is granted ; and 
these customs take such hold, as it were, of the soil, that 
the difficulty is known practically of enforcing a system 
of farming contrary or different to the custom of the 
country. . 

The common laws of our own country, first collected 
By Alfred in his ‘ Dome-book,’ and again promulgated 
with additions by Edgar and Edward the Confessor, are 
judiciously surmised by Blackstone “ to be named 
common, because, unlike the partial systems of a divided 
England — ^the Mercian law, Danish law, and West Saxon 
law ; and contradistinguished from special systems, as 
the civil law, the law-merchant, custom of London, &c. — 
they were applicable generally to the entire country. 
They were common to ad the realm. The same great 
writer also observes on this subject that ‘ it is one of the 
characteristic marks of Enghsh hberty that our common 
law depends upon custom, which carries the internal 
evidence of freedom along with it that it probably was 
introduced by the voluntary consent of the people.’ 

It does happen that, through long lapse of time, a 


* Blackstone’s Comm., book i. 
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divergence, very small at first, between custom and tbe 
law growing from custom, proceeds so as to destroy the 
parallelism of the two ; and this divergence may continue 
till ultimately a circularity results from it, and custom and 
law find themselves opposed to each other- Hence a 
conflict. Custom cannot be often the aggressor, for she 
believes herself to be walking in her old paths. That 
custom should have any force in law two things are neces- 
sary : first, that the custom be proved to exist and be 
certain ; and to do this, it must be consistent with itself ; 
for if two opposing customs are alleged on one point, the 
law decides that there is no custom ; secondly, that the 
custom be known to those whom it affects- But here the 
ground is open for proof asrto whether'jthe person affecte'd 
by custom took any steps to acquaint himself with a 
custom that is notorious, or could be known by enquiring 
with ordinary diligence. 

In the case of Turnbull v. Woolfe, Vice-Chancellor 
Stuart said of a rule or usance in a mutual insurance 
club, that the effect of that rule was so dangerous, that 
the club must show that the party to be affected by it 
knew the rule, or had distinct notice of it ; and that 
showing a constructive knowledge of the rule would not 
be suffident. 

When the law acknowledges the existence of a custom, 
it defines and limits the office of custom in somewhat the 
following manner. Custom may interpret law in a part 
that is doubtful ; explain it where it is obscure ; fill up 
where a provision is vacant by omission. In doing 
however, custom must act in conformity with the general 
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tenor of the law on the subject in question. It is not to 
supersede or override law, or be pressed to the defea- 
sance of a legal right — as in opposition to the terms of a 
written contract, or any other thing that is legally clear 
in itself. ‘ Custom,’ said Lord Karnes, ‘ ought to have no 
weight when inconsistent with equity.’ ^Malm usus 
abolmdm est ’ ** Nevertheless, there are some customs so 
established or privileged as to have the full force of law, 
and which must be acknowledged as law. ‘ Such,’ says 
Blackstone, ‘ are many particular customs within the city 
of London, with regard to trade, .... and a variety of 
other matters. All these are contrary to the general law of 
the land, and are good only by special usage ; though the 
cd^oms of London are also confirmed by Act of Parlia- 
ment.’ H*e adds, ‘ Then there is to be added to this cate- 
gory a particular system of customs, used only among one 
set of the king’s subjects, called the custom of merchants, 
or lex mercatoria ; which, however different from the 
general rules of the common law, is yet engrafted into it 
and made a part of it ; being allowed, for the benefit of 
trade, to be of the utmost validity in aU commercial trans- 
actions ; for it is a maxim of law that “ cmlibet in sua 
arte credendum est" ’ This generous sentence of ancient 
lawyers ought not to be lost sight of. 

A system like that of Insurance, the very origin of 
whicJi is obscure, and which we seem rather 
to have found by chance than to have created, 
is exactly one in which customs are likely to abound, and 


Application 
to Insurance 


^ Litt. Instt. in Black. Comm., book i. 




482 


A MANUAL OF MAEINE INSURANCE. 


to be the rule by which its action is guided. The 
customs of insurance are its instincts, and they reappear 
after a more formal education and even repression. What 
assists to make custom influential in Marine Insurance, is 
the form of the very contract itself, on which all its 
engagements are founded. Antiquated, defective, tauto- 
logical and contradictory, the language of the policy is 
the stammering utterance of a child, to which, however, 
heed IS to be given, and which we are to endeavour to 
render intelligible by large allowance and necessary inter- 
polations. 

The general usages which guide the business of Marine 
Insurance are commonly known by the pame of the 
Cnstom of ‘ custom of Lloyd’s.’ The" expression is flow 
rather too restricted ; for so large a'' proportion 
of business is done at the offices of insurance companies 
and elsewhere, that what is done .within the subscription 
room of Lloyd’s, and the traditions which are current 
there, do not of themselves represent the business and 
opinion of the insurance world. The term ‘ custom of 
Lloyd’s,’ then, when employed in courts of law and else- 
where, is to be understood as referring to the usages 
prevalent in insurance business, wherever practised in 
England; but London having so long absorbed the 
greater portion of that business, and still giving the tone 
to it when transacted in other places, it may be proper to 
say that the custom of Lloyd’s is the custom 'of London, 
in respect to insurance. 

The great question to be debated hereafter is how far 
any received practice is entitled to the name of a custom. 
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If the practice be not very general, and also long in 
existence, it can hardly be called a custom, in the sense 
of entitling it to privilege or recognition in law : but is 
it necessary that a custom to earn its name be universal ? 
And, secondly, are there any customs, in any department, 
that are universal, so as to have no exceptions ? It would 
be bold to affirm that there are any such. The old 
Vincentian definition, What has been held always, every- 
where, and by all, can never really find any counterpart. 
Exceptions are notoriously to be found for every rule ; 
nor can it be affirmed (jf any custom or doctrine that it 
is imiversal, ‘ held«by all,’ till every individual in the ‘ all ’ 
has been canvassed and his suffiiage taken, 

I*think we may safely say of the customs of Lloyd’s, 
that there is not one which can be pointed out as uni- 
versal and invariable. We must be contented with a 
lower defimtion, and instead of ‘ universal,’ allow the 
name of custom to a practice which is notoriously general, 
and of long contmuance. 

It is very difficult to ascertain with great certainty the 
custom of Lloyd’s. 'Custom is an impalpable thing, sub- 
ject to changes working slowly in time, like Difficulty of 

ascertaining 

the gradual change in a language ; subject to Custom 
fluctuations, acted upon by opinion, and invaded by ex- 
ceptions- And yet, in spite of the difficulty of gathering 
so cloud-like an existence into substance, in spite of the 
difficulty of having instances of different or contrary prac- 
tice adduced against a given custom, those conversant 
with the matter about which a custom obtains, feel as 
certain of tlie existence of a custom as they do of the 
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reality of the air, though they cannot see it. But if to 
be a custom a usage must be universal and without excep- 
tion, then we shall seek in vain for a custom in this or in 
any other subject. Then any individual refusing in any 
special case to conform to a custom has destroyed the 
custom, however long and widely spread it may have 
been. And any one acting in a particular case in a 
manner not according to general custom, has the power 
to vary the custom, to add to it, or to introduce a new 
custom. But, in truth, customs live on in spite of occa- 
sional variations and exceptions, 'as the ocean keeps its 
saltness and is stOl the ocean notwithstanding the rivers 
which pour into it. An absolutely invariable custom is 
rarer than the ‘ black swan ’ of the L^tin syntax. ” 
The office of laws in commercial matters, when they 
are other than for fiscal purposes, is to give efiect to con- 

ofBce of La-w Other engagements arising in mer- 

cantile transactions. They are the bulwark 
against fraud, but were never intended to impede trade 
or cast doubt on bond fide dealings ; and even when made 
ibr the object of raising revenue, are clearly mistaken 
when their action harasses the general trade of the 
country, or any particular branch of its commerce. The 
late Chancellor of the Exchequer wisely withdrew certain 
stamps, though after some resistance, which he had im- 
posed, when the united testimony of commercial men 
convinced him that their action was troublesome and 
vexatious, and impeded the course of business quite out of 
proportion to the amount of duty raised by their means. 
Sometimes even statute laws fall into desuetude and 
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oblivion from tbe almost impossibility of acting on them. 
A remarkable instance of this occurs in Marine Insurance. 
The stamp-duty laws require that every slip or label, on 
which underwriters by their initials accept a risk and 
engage to execute a policy when made out, should bear a 
stamp of the commensurate duty for the insm’ance agreed 
on or contracted for ; but, as far as my knowledge ex- 
tends, no person has ever used or seen a slip so stamped. 
The Distributor of Stamps in the City of London knows 
of no such stamp, cannot produce one on application: 
and this total disuse and ignorance is in the face of some 
express existing statutes. It is the custom, and has been 
one so long, ‘•that the memory of man runneth not con- 
trary thereto,’ to m^ke and use unstamped slips, and in 
this case custom prevails. 

Sometimes laws fall into partial or entire desuetude 
from the inability of the executive to enforce them, or even 
ascertain their infraction. The office of informer, being 
one detestable in the eyes of Englishmen, was abolished 
or no longer encouraged ; and without information many 
regulations cannot be enforced, because they are not open 
and obvious, but the infraction remains in privacy. 
Again, enactments are broken or overlooked through the 
haste of business or the innocent ignorance of those who 
break them. An example illustrating both these posi- 
tions IS easU;;^ found in Marine Insurance. 

Dnder the stamp-duty laws every ship-or-ship’s policy, 
or open policy on which declarations of interest 
are to be made, is only available in a court of 
law if each separate interest declared thereon pays the duty 

E P 2 
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on each hundred pounds of value, and the full duty for 
100^. on each fractional part of lOOZ. An interest of llOZ. 
must pay duty as for 200/1. If nine separate interests of 
110^. be declared on one pohcy, making the aggregate 
of 990^, the necessary duty is not that on 1,000/., but on 
1,800/. Yet in practice this rule is scarcely observed, 
and half the policies of this kind effected, probably, are 
bad in law, and if brought into court might be challenged 
as illegal under the Stamp Act. How does this happen? 
Not often from a conscious determination to defraud the 
revenue, but generally from the ’ordinary course and ne- 
cessities of business. As far as the bfoker is concerned, 
he inscribes on tlie policy the declarations of interest sent 
to him by letter or memorandum. JEis office is ministe- 
rial, and he has no means of knowing whether the goods 
so declared are really one interest, or whether, from some 
difference in circumstances, they would be separate in- 
terests. The underwriter knows even less. The decla- 
rations are very commonly sent up by an agent or a 
corresponding house of the assured, and he would pro- 
bably, in the majority of cases, be unable to decide as to 
identity of interest, even were his attention called to that 
point, for the question is one of ownership — one which, 
from the system of mercantile business, is very intricate. 
Here, notwithstanding the Iona Jides of the parties con- 
cerned, insurances are constantly in conflict with the 
revenue laws, and those who effect them are liable to 
penalties. But commerce hastens on, without time to dis- 
cuss fine points of casuistry ; and these bad policies 
answer the intentions very well of those concerned in 
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them ; and there is no penalty because there is no in- 
former, and if there were, he would require a fine nose to 
draw such a cover. 

The Act of George II. prohibiting certain methods of 
insurance, under the name of ‘ wagering policies,’ brings 
several perfectly innocent and customary forms other Tiipg»i 
of insurance into conflict vrith the letter of the 
law. One of these is the effecting a pohcy without insert- 
ing the name of the assured ; another, making an insu- 
rance in which the policy is agreed to be proof of interest; 
a third, effecting insurailce on interest, ‘ free from average, 
and without benefit of salvage : ’ and there may be other 
forms of insuring, innocent and honourable as far as the 
intentions of the pg,rties to thbm are concerned, but in- 
valid and illegal by virtue of the Act above mentioned, 
which detected, in expressions such as have just been 
quoted, a covert form of mere wagering. 

The colhsions described above may in part be consi- 
dered circumstantial or accidental, but there lies beyond 
a conflict more real and obstinate between law and cus- 
tom, and of which the Lloyd’s, or ‘ common form ’ of 
policy, is the arena. Law persists in bringing to bear on 
this i n strument all its general formularies and maxims, 
and mterpreting it as strictly as it would interpret any 
contract in modem form. Custom uses the pohcy as an ac- 
knoK^edged^though antiquated vehicle, on which, through 
long habit, it is convenient to hang the meaning and in- 
tentions of those who deal together in insurance, and who, 
whilst they employ this defective form, maintain that it is 
meant to be construed in the spirit of their intentions and 
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of commerce, rather than according to the letter of an 
unbending legal rule. 

There has been a growing disposition during the last 
few years to disallow and ignore custom in the Marine In- 
surance cases which have come before our legal tribunals. 
There are tides in legal and judicial thought, as there 
are periodical oscillations in the sea and air, cycles of 
seasons, and driftings of popular opinion. At present the 
tide sets strongly against customs. In the meanwhile 
custom, repulsed and beaten back, reasserts itself after 
each rebuff with the tenacity of dn osier-bed, which, cut 
down in the autumn, springs up as grefen as ever in the 
spring. A* 

if ^ 9 ' 

Hence it comes to pass that when a non-legal opinion 
is sought on some questions between the assured and the 
underwriter, the answer is not unfrequently that, ‘ accord- 
ing to custom and the practice of Lloyd’s, the claim in 
doubt IS, or is not, payable by the underwriter; but that, 
if litigated, the result would be probably the opposite one.’ 

One or two examples will suffice of this conflicting 
position. 

The oldest known form of general average contribu- 
tion is that of jettison ; and there is a universal custom that 

Jettison, the Owner of goods which for general safety 
have been thrown overboard from below deck, receives 
back their value by the contribution of q}l those co- 
adventurers who benefited by the sacrifice. The policy 
of insurance contains among the risks which the under- 
writer undertakes, that of ‘jettisons.’ If a have goods 
insured by policy, and those goods be jettisoned for the 
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general benefit, by constant custom the underwriter on 
that policy is only asked to pay his contnhuAon to the 
jettison. Yet if the law were to be pressed, it would 
allow A to recover the loss of his jettisoned goods fi-om 
the underwriter, and leave the latter to recoup himself 
as he could by demanding contribution. This we admit 
is, with regard to law, a plain logical position. The 
questions for a jury are these : Have these goods been 
totally lost? Are these goods insured by this policy? 
And the two afiirmative answers conclude the case, and 
leave no room for a custom of contribution to be adduced 
so as to affect the verdict or arrest judgment. In ex- 
planation, adjudge would say, ‘ Here is an express con- 
tract ; and among pther provisions the contractor engages 
to protect the assured from loss by jettison. The ques- 
tion is within the four corners of the policy, and we can 
look no farther ; a jettison of the goods insured has 
taken place, and the underwriter must pay.’ But ferther, 
though ‘jettison’ were hot expressly named among the 
risks accepted by the underwriter, he would equally be 
hable to make good the assured’s loss ; for jettison is only 
one form of loss, and the underwriter is engaged to pro- 
tect the assured against loss. If a shows that his insured 
goods have been lost to him entirely during the voyage, 
in consequence of sea-perils, it is no answer for the under- 
writer that^the particular form of that total loss was the 
species called jettison. 

There seems no escape from this reasoning : but the resort 
to legal right on the policy has seldom been made in this 
matter, and custom has usually taken its course ; one cause 
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for wMch is, that the value recoverable for goods jettisoned 
under the ordinary practice, is their full market value at 
the place of their intended destination, and this is gene- 
rally larger than the sum insured in the policy. 

But there are two cases in which it may be advantageous 
to the assured to claim jettison directly from his under- 
writers : — 1. In event of the failure or insolvency of the 
person collecting and paying the jettison ; 2. When, from 
falling markets, miscalculation, and other causes, the value 
insured is in excess of the value recoverable by contribu- 
tion ; viz. the value in the market In one^rticle, cotton, 
we have not unfrequently seen latterly 4 difference of half 
the value between the sum insured and thfe net market 
value. When this occurs, the merchant asks whether he 
is not entitled to receive the value of his lost goods as 
stipulated in the policy, either by claiming the entire loss 
from the underwriters direct, or claiming from them the 
difference between the value fixed in the policy and the 
sum made good to him in general average contributions. 
These are questions which have drawn forth doubtful 
answers. Underwriters have given a customary refusal 
on such a claim being made, but the subject will inevitably 
some day come prominently before a legal tribunal for 
solution. 

Here is another subject, which looks different ; 5 vhen 
viewed in a practical and in a legal light, ^he case of 

Constructive disagreement is this : — A. vessel meeting with 

Total Loss, damages from sea-perils, puts into a port of 

refuge for repairs. On examination, she is found to 
possess, besides the sea-damages, defects and deficiencies 
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of a kind for wMcli underwriters axe not liable. On an 
estimate being made of tb.e entire expense necessary for 
thoroughly repairing the ship, and sending her forth again 
in a seaworthy condition, it is found that the estimated 
expenditure equals or exceeds the value of the vessel, in 
that port, after the repairs should have been effected. 
This being the case, it may be a very prudent thing for 
the owner to sell the ship in her damaged condition in 
preference to undertaking the repairs and consequent 
expenses. Here concurrent causes of two species lead to 
the loss of the ship. *A sound vessel would not have 
perished from the actual sea-damage ; and without the 
sea-damage, the ship with all her inherent effects might 
have kept the sea a,jid completed the voyage. It is the 
case of a man already weakened by disease who meets 
with an accident and dies : the accident proves fatal 
because of his previous condition of health ; yet, without 
the accident, he might have lived on for awhile. 

The independent but non-legal view of this position is 
that the underwriter should not be held hable for a total 
loss led to, in part only, by the perils against which he 
protects the owner ; and this view is strengthened in pro- 
portion as those perils have played the less part towards 
the result. Carried into a court of law, an owner 
nearly always succeeds in his claim against the under- 
writer ; he establishes a primd facie cause against the 
underwriter for going into port, and a necessity of repairs, 
and the concurrent defects and damages not depending on 
sea-perUs, do not prevent his recovering on his policy. 
Out of court, this would be a subject for a compromise on 
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the merits of the particular case ; in court, the under- 
writer is made to bear the whole of the consequences of 
both causes producing the loss. 

I consider this case of very great importance, as 
exemplifying the conflicting views of law and customary 
practice. And however much, latterly, common law has 
been applied by some of our judges with regard to equit- 
able considerations, it has not in the present instance seen 
its way to the broader perceptions of commerce, and to a 
partition of results to their concurring but separate causes. 

The case now about to be mentioned is one in which 
Carr t common sense and a smarting feeling of wrong 
Montefiore. qj, permitted by law, untied, 

finally, a legal knot of somfe technical difficulty. 

The contention in Carr v. Montefiore divides itself into 
two parts, and has been several times before the courts. 
The first tnal has already been mentioned in these pages, 
and related to an alleged misdescription m a pohcy. The 
defendants, under wrong advice, maintained that the 
policy had been void ah initio, that no risk had ever 
applied to them, and they paid back the premium which 
they had received from the plamtiflf into court The 
plaintiff took out the money so paid, and continued his 
action for damages on the policy, thus admitted by him, 
ipao facto, to be void. It must be remarked, in ex- 
planation, that had the defendants paid the preinium 
direct to the plaintiff without the intervention of the 
court, and the latter had accepted it, the defendants would 
have demanded and received back the policy, cancelled. 
Thus there would have been no chose in action, and it is 
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presumed proceedings must have ceased at that point. 
The plaintiff obtained a verdict for a loss on the policy, 
the amount of which was found out of court, and the 
defendants moved for a new trial. 

The cause was heard in Banco in the Queen’s Bench, in 
November 1865, where it was fully discussed. Each 
judge in succession saw the anomaly, even the absurdity, 
of the position, and the Lord Chief Justice expressed 
with some indignation his sense of the injustice inflicted ; 
but the rules of pleading were alleged to support the 
propriety of suing on two counts, and recovering in suc- 
cession upon them, though they were, as Sir Alexander 
Cockbum expressed it, ‘ inconsistent and contradictory.’ 
Another judge remarked that’this incident in the law of 
insurance had embarrassed the courts ever since the time 
of Lord Mansfield ; and the Lord Chief Justice added that 
this, and many similar cases, involved the most palpable, 
and flagrant injustice. Mr. Justice Crompton, however, 

‘ strongly felt the difficulty of deducting from a verdict 
on one count a sum of money paid into court and 
taken out on another count.’ MeHor, J., admitted 
the fact that ‘ the plaintiff had put the money into his 
pocket, and the court could not see their way to putting 
their hands into his pocket and takmg it out again.’ 
After an animated conversation, in which bench and bar 
took* part, the court took time to consider their decision. 
It is satisfactory to know that in the result legal diffi- 
culties, however obstinate, gave way before the urgent 
voice of justice ; and the sum taken out of court on the 
count of premium returned, was allowed in deduction pf 
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tlie amount found due on the policies by way of an 
average loss. 

The original cause of the action was a denial by under- 
writers that the words, ‘ at and from ’ a port in the Eiver 
Plate covered a cargo of guano which had put in there 
under average, and after a change of ownersliip, went on 
in the same ship to its destination. They maintained a 
customary use of the words ‘ at and from ’ as invariably 
implying the original shipment of a cargo, and that the 
definition was heightened by the additional expression 
printed in the policy, ‘ beginning the adventure upon the 
goods, &c., from the loading thereof aboard the said ship,’ 
&c. But it was held that a more literal meaning must be 
given to the words : the voyage insured by thejiolicy was 
from the Eiver Plate, and although the cargo of guano 
had arrived there from the Pacific, yet, as to the under- 
writers on the policy, Monte Video was the insured 
terminus a quo. Holding, in consequence, that there was 
no risk, as there had been no commencement of risk, and 
therefore no insurance, the underwriters had been advised 


to pay the premium given them into court ; the taking 
out of which by the plaintiff was the ground on which the 
after proceedings arose. 

We now come to the important case of Harrison v. 
The Universal Insurance Company.^ in which custom and 


The ‘Kensing- 
ton’s’ Case. 


law came into fair conflict. Aft^r a Eard- 
fought battle of two days at Nisi Prim, the 


underwriters were defeated in their endeavour to set up 


a usage for their rehef against a special description of 


damage. 
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Tlie ship ‘ Kensington ’ on her voyage, and insured by 
the defendants, fell in with a heavy gale, during which 
she was hove down very much on her side, and from spnng- 
iug a butt or from violent straining, made much water 
afterwards. Having arrived at her destination it became 
necessary, in order to stop the leaks and make the 
bottom tight, to strip off her metal sheathmg, which 
involved resheathing the ship with metal after the repairs 
and caulking had been done. At the trial, the undei-- 
writers pleaded that by long and general custom they 
had not paid for coppering and other repairs to a vessel 
below water unless she had struck on the ground, or on 
a rock, or other hard substance other than water. Sub- 
merged ice would* come intcf the latter definition. The 
assured denied that the policy sanctioned any such ex- 
ception to the liability of the underwriter, and denied 
also that such a custom as was alleged existed. The 
attack on custom was made in the form of ignoring it. 
A great number of witnesses were called for the defence, 
— ^underwriters, managers of Marine Companies, surveyors, 
and average adjusters. They aU, concurred in pro- 
nouncing for the custom claimed by the underwriters. 
All were homines experti, of extensive and long expe- 
rience, and, according to the old legal maxim, that every 
m an is to be credited in what concerns his own calling, 
th^r unanimous testimony was entitled to respect. 
Though all concurred that the alleged custom existed, 
yet the perseverance of the plaintifi’s counsel in caross- 
examination forced each witness to recall some instance 
where such a claim had been admitted, or had been 
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allowed in part, or by way of compromise ; and thougli 
each witness in adducing the few examples contrary to 
the custom did so, as it were, under protest, yet the 
evidence was defeated m detail, and the jury’s finding 
was that no custom existed such as was attempted to be 
set up by the underwriters. It is to be observed, even 

at the expense of repetition, that all the witnesses dis- 

» 

tinctly affirmed that the underwriter’s custom prevailed ; 
yet each, when his memory was stimulated, could re- 
member, during prolonged experience, an exception or 
two to the rule, cases wherein the custom had been de- 
parted from for .special reasons. By ^he indefatigable 
industry and perseverance of the cross-ex a miner each 
portion of an evidence, geflerally unanimous, was broken 
down and discredited. The custom had been shown to 
be general and the exceptions few ; but what was insig- 
nificant seemed to outweigh with the jury that which was 
abundant. Instead of the exceptions proving the rule, 
they destroyed it. 

"We are led to infer from the result of this trial — First, 
that, in future, a trade custom cannot be established ; 
smce there is no usage, however old, however widely 
spread, to which an occasional exception cannot be 
adduced. And it will depend on the determination and 
perseverance of counsel to bring out, and force into 
prominence, the exception to the overthrow of the rule, 
by the method of proving the non-existence of usage 
where there are any exceptions. 

Secondly, it leaves the question still open, whether an 
established custom would have the effect of contravening 
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or varying ihe words or inferences of a written contract. 
Had the defendants in the ‘Kensington’s ’ case succeeded in 
establishing the custom that underwriters did not pay for 
damages to a ship below load water-line, except she had 
been in contact, &c., there would still have been the contest 
whether that custom was stronger than a contract to in- 
demnify the assured against ‘ perils by the seas, . . . and 
all other perils, losses, and misfortunes,’ &c. — ^the policy 
of insurance being such a contract. 

And, thirdly, one cannot help feeling grateful to the 
litigants in Harrison m. The Universal for the authori- 
tative overthrow, of one of the most childish and im- 
pertinent of, maxims, exceptio prohat regulam — ‘ the 
eifception proves the rule.’ Bfere, manifestly, exceptions 
destroyed the rule ; and in all cases every additional 
exception to a rule detracts from the force of the rule, 
because it lessens its umversality. Yet people repeat this 
siUy saying, as if it contained the profundity of wisdom. 
If it were worth inquiring into, it would be seen that its 
only strength lies in a logical quiddity. Thus : — 

An exception is a deviation from a rule. 

For a deviation to exist a rule must pre-exist. 

Therefore, if there is an exception there must be a rule. 

But practically exceptions are antagonistic to rules." 

A* succession of three trials having much in common 
amongst tHem, has also brought the custom of Lloyd’s 

® Even the Greek paradox, that ^a Cretan said, all Cretans 
are always liais,’ would have fallen instantly to the ground if 
the exception of this truth-telling Cretan ‘ proved the rule.’ 
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strongly before tbe courts, but in a more inciflental man- 
Pdrticniai ‘ Kensington’s ’ case. The first 

of these, The Great Indian Peninsular Railway 
Charges Company v. Saunders, called for brevity The 
Bombay’s Case, related to. a cargo of iron, warranted in 
the policy ‘ firee fi:om particular average.’ The ship in 
the early part of the voyage from London to KuiTachee, 
having been reduced by sea-perils to a state of almost 
innavigability, put into Plymouth, when the cargo was 
discharged, and the vessel being in so wrecked a con- 
dition could not proceed to the completion of her 
voyage, and the voyage was consequently abandoned by 
the captain and owners. The latter had ahpady received 
part of the freight of iron in advance. The cargo ^as 
subsequently sent on by other ships to its '"destination. 
The proprietors of the iron claimed the cargo’s quota of 
general average on their policy, and they also claimed to 
be paid the excess freight which had been necessary to 
get the cargo on to Kurrachee ; for the conveyance by 
the re-ships had been higher than the oiigmal freight per 
Bombay. The underwriters refused to pay the extra 
freight, pleading that it was particular average, and that 
by the pohcy they were free from particular average, 
and the iron was in perfect physical safety at Plymouth, 
and would have continued so. Also, that if the assured 
had elected to sell the iron there, instead of reshipping it, 
no loss would have been claimable from the under- 
writers, because the article remained in specie, and 
would have so continued to remain. The assured con- 
tended that the expense of carrying forward the iron 
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was not ‘ particular average ’ but was to be classed as 
incidental or ‘ particular ’ charges. The underwriters 
succeeded, and the result became law, but it occasioned 
many and obstinate discussions, and a disturbance in the 
customary method of adjusting claims on underwriters 
in similar cases. 

There was stiU a point left undecided, and that was, 
whether the underwriter’s arguments would apply to 
goods ‘free from particular average’ but perishable in 
their nature — the interest in the ‘ Bombay ’ having been 
imperishable. To determine this issue, the cause of 
Booth V. Gair was tried, in which the insured interest 
was bacon, a substance very hable to corrupt and decay 
aftSr being wetted with sea- water. In other respects the 
circumstances were similar to those of the ‘Bombay.’ 
The vessel put into Bermuda, and could not proceed on 
her voyage. Some of the bacon was sold, and the rest 
was transhipped at a higher rate of freight, and arrived 
at its destination. The assured claimed to be paid the 
warehouse-rent, transhipping charges, and extra-freight. 
A special case was stated for the opinion of the Court of 
Common Pleas, and the Court, after hearing the argu- 
ments, gave judgment against the assured, and therefore 
in conformity with the decision in the ‘ Bombay’s ’ case 
The plaintiff rested his claim to recover on the gTound 
that ‘'particular charges’ were a distinct title to ‘par- 
ticular average,’ and that a policy warranted ‘free 
from particular average ’ was not necessarily free from 
particular or special charges ; for the latter went towards 
the conservation of the interest from total loss. His 
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counsel pressed the stipulation in the policy known as 
‘ the sue and labour clause ; ’ concerning the late use of 
which clause I am bound to say, with great deference, 
that persons have acted under a mistaken notion of its 
meaning, or at least its true intention, in the policy. In 
the course of the plaintiff’s argument, Mr. Quain said, 
‘ There was the cmtom, admitted in the case, by which 
the underwriters had always paid such charges. The 
custom did not contradict the pohcy, but simply ex- 
plained the “sue and labour” clause.’ In reply, Mr. 
MeUish, for the defendants, said, “ With reference to the 
alleged custom to pay such charges, the law merchant 
could not be altered by a general, as distinguished from 
a local, custom (Edie v? East India Company, 

Black, 295). The custom, no doubt, had arisen, not from 
the underwriters having intended to set up a custom 
varying the general law, but from their having supposed 
the general law to be different from what it really was. ’ 
Yet in spite of these authoritative decisions, the ques- 
tion of charges on goods ‘ free from average ’ in a port of 
distress, was by no means set at rest. Neither could mer- 
chants, and even many underwriters, dispossess themselves 
of an old behef that ‘ particular average ’ and ‘ particular 
charges’ were separate in their nature, and subject to dif- 
ferent treatment. Specially, the charge of warehouse-rent 
for goods discharged at an intermediate port, wi& fire 
insurance whilst so stored, seemed to them not to be in- 
cluded in the idea of ‘ particular average,’ which they held 
to mean injury to the thing insured itself ; but rather that 
these two charges were for the protection of the goods 
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against total loss. Many merchants looked upon the 
underwriter’s liability for such charges as an imderstood 
part of the contract of insurance ; and some companies and 
many private underwriters continued to pay warehouse 
charges as they had done previously, while others intro- 
duced a clause to meet the case, making themselves 
responsible for certain expenses. Indeed, as a strange 
consequence of the judgments in the two cases cited, a 
clause was drawn up and is in frequent use which actually 
throws on the underwriter a greater onus than he was 
under before these causes were tried. 

But, so far, the ^tendency of these decisions was against 
custom, either by disallowing or disproving it ; and their 
eSect was to put aside the ordinary or understood distinc- 
tion which persons practically interested in Marine Insu- 
rance make between ‘ particular average ’ and ‘ particular 
charges.’ The unsettledness of thought and practice pro- 
duced in consequence, gave to the late case of Kidstone 
V. Empire Marine Insurance Company smgular interest 
and importance. In the two former causes the subject- 
matter had been goods, in the present it was freight, 
which, being an immaterial interest, produced some new 
aspects in the contention. The ship ‘ Sebastopol ’ loaded a 
cargo of guano at the Ohincha Islands for the United 
Kingdom. She met with serious damage in her passage 
round Cape Horn, and put into Eio de Janeiro, where the 
ship was abandoned. The master, in his discretion, char- 
tered another ship to carry the guano to its destination ; 
and his prudence and hona Jides were not questioned, for 
the cargo arrived, and the freight on the re-charter was 
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less in amount than the original freight, so thfCt no excess 
freight was thrown on the receivers of cargo, who only 
were called on to pay on the original agreement ; and, 
looking upon the original freight as being lost, a saving 
was made for the underwriters’ benefit to the extent of 
the difference between the first and second freight. 

The underwriters grounded their defence on the pre- 
sumption that the expenses of reshipping the guano, and 
of conveying it to England, were ‘ particular average,’ in- 
asmuch as they were charges ; and the highest legal 
authorities had previously announced that they were not 
acquainted with such a head of insurance law, and knew 
only of two kinds of claim, viz. ‘ general •average ’ and 
‘ particular average.’ As, "therefore, their policy was war- 
ranted ‘ free from particular average,’ it followed that it 
was free from ‘ particular charges,’ which were, in this 
view, ‘ particular average.’ 

The plamtiffs depended on a certain stipulation in the 
policy named ‘the sue and labour clause;’ one which I 
verily beheve has little bearmg on the question at issue. 
Mr. Justice Willes, in his elaborate judgment, exhausts all 
that is to be said about the ‘ sue and labour ’ condition, 
and showed that, even without abandonment, the means 
taken to avert a total loss of freight from underwriters 
were charges for which they were liable, even on a policy 
‘free from particular average.’ By whatever train of 
reasoning arrived at, the result was highly satisfactory. 
A contrary decision would have violated our primary 
notions of justice. The case comes to my mind in even 
a stronger and simpler form. The non-material nature of 
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freight makes it distinct from substantial interests. If a 
freight cannot be carried — if the voyage, by sea-perils, is 
fnistrated — ^the freight ceases to exist. The freight is 
a thing living in the future, in the completion of the 
voyage. Cut off the future by the loss of the ship, and 
freight is destroyed. At the time the captain determined 
to send on the cargo to its destination he devised a plan 
to save the cargo, and at the same time to effect a saving 
to the underwriters of freight. The original freight had 
perished by the perishing of the ship, but he revived a 
part. The means wheifeby he effected this salvage were, 
therefore, not ‘ particular average ’ — they were steps taken 
on behalf of the underwriters of freight by which, in a total 
loss of freight, a rej>ate or salvage was effected for them 
The claim in this instance was really a total loss, in which 
the good sense and judgment of the master prevented its 
monetary entirety from falling on the underwriters. 

And this is quite in analogy with other total losses 
with salvage on goods warranted free from particular 
average. If a cargo of salt, discharged at an intermediate 
port, wetted by sea-water, is in a state of deliquescence, 
and what stiU remains of it undissolved is sold because it 
is perceived that its total disappearance is only a matter 
of time, and must be accomplished before the voyage can 
possibly be completed, the proceeds in money are given 
to the underwriter on the salt : they do not frustrate the 
assured’s claim as for a total loss ; he receives them as a 
sort of brand out of the brnning — a salvage m a loss that 
was in its character total, and would, if left to its own 
progress, have been entire. 
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In, the course of his luminous judgment, Several sen- 
tences dropped from the hps of Justice WiHes having an 
immediate bearing on the subject of this comment. He 
said, ‘ Hitherto we have only adverted, in passing, to the 
evidence and the finding of the jury upon the understood 
meaning, in the business of Marine Insurance, of the 
phrase “particular average.” If necessary, we should 
have been prepared to hold that the evidence established 
an understood meaning, according to which particular 
average does not include particular charges, and to act on 
such usage is equally sound with the express 'part of the 
contract.’ And, ‘ It is satisfactory, however, to think that 
in arriving at this conclusion ’ (judgrftent for the assumed) 
‘ upon the meaning of the contract •into whjph the de- 
fendants have entered, we are deciding also m accordance 
with the approved usages of commerce.’ 

In Sweeting v. Pearce (Error, Exch. Chamber), the 
question turned on an alleged custom of Lloyd’s and of 
Sweeting t plaintiff’s knowledge or ignorance of such 
custom. This case was three or four years 
anterior to the one last cited. The existence and effect 
of a trade custom was not denied, but various limitations 
were laid down to its operation. It must be known to 
the party affected by it Justice Wightman said, ‘ It was 
held in Gahay v. Iloyd that the usage of Lloyd’s wp-s not 
such a general usage as could be considered either to'bind 
or to give notice to all the world that such an usage did 
exist.’ It must be a good usage. Crompton, J., said, 
‘ The case of Brown v Bum is very well decided, which 
shows that usage of a particular trade may be introduced 
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in the cont;act where the usage is a reasonable one.' The 
editor of the third edition of ‘ Amould on Insurance,’'^ 
commenting on the remarks of Baron Bramwell in the 
same case, says, ‘ The result of these remarkable observa- 
tions of the learned judge is that the presumption of law 
as to all cases is directly contrary to the usage of Lloyd’s, 
and that this usage is not allowed to be binding in any 
case unless there be facts evidencing assent on the part of 
the assured sufficient to rebut that assumption.’ 

I confess I do not perceive so sweeping a sentence 
against custom in the ^dgments as that expressed by Mr. 
Ma.p,la.chlflTi, though they certainly exhibited an animus to 
depreciate trading customs, or, at least, to keep them 
un^er great control*. 

Again, *in re Arbitration between Delcomyn, Badart, 
and Brook (Com. Pleas, in Banc. 1864), the custom of 
London was pleaded in defence of a deviation 
by arbitrators from a common rule of law, de- 
fending such deviation as being customary with ‘ the way 
it was usual with trade arbitrations in the City of London. 
But the Lord Chief Justice ruled lhat the award must be 
set aside. ‘ He might say that he had an extreme desire 
to support the usage of merchants engaged m the seed 
trade, and to give effect to their arbitration, unless a prin- 
ciple of more importance compelled him to upset their 
conclusion.’ But ‘ the decision of the umpire had been 
arrived at contrary to known principles of law (that of 
hearing the evidence of both sides). It had always been 


^ Maclachlan’s Amould, p. 185. 
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recognised as a great principle of justice that(« a tribunal 
must hear both sides/ &c. Thus an alleged custom (even 
if it really does exist in London) cannot be allowed if it 
be a bad custom, and in violent opposition to what is 
plainly just and legal. 

If, however, the mercantile world and the microcosm 
of Lloyd’s feel at aU disheartened by the above two deci- 
sions, they will be reheved by the compensating judgment 
quoted above in Kidstone v. Empire Marine, delivered 
after both of them, but which does not, in truth, conflict 
with either of them. Indeed it' does not require any 
great amount of ingenuity to bring aU the cases, including 
the Bombay’s and Booth v. Gair, into a great, if not a 
complete, degree of harmcJay ; and every candid thinker 
will be ready to consent that when a small special usage 
comes into direct conflict with a great and established 
rule of law, it is the former that should give way when 
reconciliation is impossible. 

Yet we have to admit that custom and law are in occa- 
sional conflict ; and this somethnes happens inasmuch as 
the decisions of law, at times, conflict with themselves, 
and then it may be beyond the office of custom to recon- 
cile them. We considered in an earlier part of this 
volume the implied warranty of seaworthiness in a ship 
insured for a voyage, and the non-implication of sea- 
worthmess m a ship insured for time, though both ^ips 
might commence their risks and their voyages at the same 
time and from the same place. This is a great anomaly, 
but at present it is the law. To cut this knot, a colonial 
insurance company has, I observe, introduced the follow- 
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ing clause ‘ The policy for hulls of ships is issued on 
the same conditions as to seaworthiness as a voyage 
policy.’ Here, whether the imphed warranty be a judi- 
cious view of the law or not, there is an effort at con- 
sistency. 

Besides unwritten customs, usages, and customary ways 
of settling and of looking at questions, aU which make up 
the ‘ custom of Lloyd’s,’ there are in the Mutual Insurance 
Societies of shipping printed rules, intended to bind alike 
all the joint members of the association, and some of 
them claim to have usages not written, but which guide 
the conduct of business and settlement of claims on the 
club. It is quite right that law should look with some 
je^ousy at these internal regulations, which may easily be 
made oppressive to members of the association ; and 
especially as most societies of this kind, if they do not 
quite attempt to ‘ oust ’ law of its jmisdiction, and prevent 
an appeal to it by a ‘ suffering member’ for his rehef, cer- 
tainly build up such a barrier by their ‘arbitration clause,’ 
as practically to exclude in great measure legal interfe- 
rence ; and even in the choice of arbitrators, and the 
conduct of arbitration, some clubs affect to have usages — 
breast-laws, in fact — ^which exercise an important effect 
on the results. 

And in respect to the printed rules of clubs, which 
are thus notified to the members, there may be stipula- 
tions to which the law would not give force, on the ground 
that they are in themselves detrimental to the public 
welfare, or partial or injurious to some of the members. 
It is competent to societies to make by-laws, but it is not 
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permitted to them to make by-laws which ar/^ dangerous 
to the lives, or detrimental to the morals, of the public, or 
of their own community. 

In such cases, whether a court will uphold a custom, 
usage, or rule, or not, will depend whether the custom, 
&c., be a good or an evil one. There is, for example, a 
tacit agreement between the underwriter on a ship and 
the assured, that one-third part shall be deducted from 
the labour and materials necessary for the repairs of sea- 
damages, on the ground of melioration. Sometimes the 
repairs to a vessel produce much advantage to the owner, 
sometimes none ; and occasionally, if 4h.e whole repairs 
were allowed him, he would be a loser on his ship 
in consequence of the accident. Yet^ taking the mean of 
cases, it is believed that this practical arrangement con- 
cerning ‘ thirds ’ acts very fairly ; so fairly, indeed, that 
the same principle is extended to aU the interests con- 
cerned in a general average, when it happens that repairs 
made to the ship are to be repaid by general contribution. 
In this latter case there is no imjdied compact as to 
melioration ; it is adopted simply as a usage, or practice, 
in adjusting the average. The customary view, then, of 
melioration, and the practice of ‘ thirding ’ repairs, is a 
good one ; it is never disturbed or questioned by law, but 
it IS upheld universally. 

On the other hand, a custom, or even a rule? that 
seems highly inconsistent with equitable notions, will, as 
I have said, be questioned or upset in law. In Turnbull 
V. Woolfe, there was a rule of the mutual insurance club 
in which the plaintiff was insured, that any member of 
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the associat’’oii who mortgaged his yessel must give notice 
of such mortgage to the dub, and obtain from the mort- 
gagee a guarantee that he would, if called upon, pay the 
calls as they were made and became due. The plaintiff 
gave notice to the agent of the club that he had mort- 
gaged his vessel, but he did not procure from the mort- 
gagee the guarantee or undertaking as prescribed by the 
dub rules. It did not appear that any loss accrued to the 
members of the club from this omission, as the mortgagor, 
the assured, had regularly paid the calls as they were 
made ; and it appeared that they were in no danger of 
losing by him, because if the ship were lost — ^which did 
ha^en — ^the*club, in paying the loss, held in their own 
hands the means of, repaying tnemselves any unpaid calls. 
Moreover, it did not appear that the association, through 
their agent, was informed by the assured of the mortgage, 
or had ever supphed him, or offered to supply him, with 
a form Tor the mortgagee to till up with the required 
guarantee. The vessel was lost, and the club refused to 
pay the assured in consequence of his noncompliance with 
their rule. Vice-Chancellor Stuart made a decree in favour 
of the plaintiff ; and remarked that a rule such as that 
before him was so dangerous to the assured, that to make 
it apply, due notice of it must be given to the person to 
be directed by it, and that a constructive notice would 
not he su^dent. He would not support the rule, as 
being against the safety of persons to whom it would 
apply. I have, however, to add, that on an appeal to 
the Lord Chancellor, the Vice-Chancellor’s decision was 
reversed (Nov. 1863), on the ground that the rule was a 
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constitutional part of the mutual contract, anc? the plain- 
tiff had failed to perform his part. Possibly his lordship 
considered also that the printed rules were a sufficient 
notice to members. 

And sometimes a court of law will put a construction 
on a rule different from its hteral meaning, to bring it 
into conformity with the general objects of the associa- 
tion using it, and in correspondence with general princi- 
ples of equity. In the recent case of Gray v. Gibson 
(Com. Pleas, Banco, Nov. 1866), there was a rule, or 
engagement in the rules, that iSie calls made on the 
members should not exceed 20 per cent during the year. 
The calls exceediag this proportion, the ''defendant, a 
member of the club, refuSed to payAhe calls in excess. 
The court, however, gave judgment that all the members 
of the association were liable for the annual premium (in 
the form of calls) and for any further expenditure by the 
club. Here the stnctness of the rule was relaxdd by law 
for the benefit of those members who were sufferers by 
loss of their vessels or who might become sufferers. 
Had the rule been rigorously upheld, the purposes of the 
club — the indemnity of its members against losses — ^would 
have been sacrificed. This was not so in Turnbull v. 
Woolf By where the upholding of a rule was for the bene- 
ficial working of the association, the interest of afi ; it 
pressed hard only on the individual, the s uffering mem- 
ber ; and very hard it would appear to him in his par- 
ticular case, because no loss to the club had accrued, or 
could, as it happened, accrue, from his o missi on 
In conclusion, it may be enquired, what is to be the 
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final appea^ wliere the ultimate tribimal, fi’om the con- 
flicting authorities of law and custom, or firom Appeal 
custom itself? Sir WiUiam Blackstone asks a similar 
question in respect to that wider range of ‘ established cus- 
toms, rules, and maxims,’ upon which common law rests ; 
the authority of which maxims, he adds, ‘ rests entirely 
upon general reception and usage.’ And it is on the same 
authority that the customs and usages of a particular 
trade, mystery, or corporate body depend, which trade, 
&c., is guided by established methods in its acts and 
manner of viewing things, whether those methods are 
written or unwritten. The great jurist proceeds : ‘ The 
only method .of proving that this or that maxim is a rule 
of*fhe common la'v?, is by showing that it hath been 
always the^custom to observe it. But here a very natural 
and a very material question arises: How are these 
customs and maxims to be known, and by whom is their 
validity to be determined ? The answer is. By the judges 
in the several courts of justice. They are the depositaries 
of the laws, the living oracles, who must decide in all 
cases of doubt, and who are bound by an oath to decide 
according to the law of the land.’ * 

So, then, we are thrown back on the legal tribunals of 
the country to interpret and decide questions arising 
among those who deal together according to a customary 
manner. And this admits that there co-exist two systems 
— ^law and custom. The law necessarily looks obhquely 
and fi:om a distance at the community which devotes 


Commentaries, vol. i. 



462 


A MAlfVAL OF MAFIAFI IN8VRANCE. 


itself to commerce under the guidance of tha^ vague and 
shadowy code ‘ the law merchant.’ The most acute judge, 
the most industrious counsel, may well be pardoned if 
after his best efforts he fail perfectly to apprehend that 
‘ feeling,’ those traditional ways of thought, those unex- 
pressed understandings, that direct mercantile transac- 
tions ‘ with a touch that’s scarcely felt or seen;’ just as the 
astute merchant, with a keen and enlightened general 
knowledge of laws, will escape blame for not knowing the 
refined and intricate technicalities which are at the finger 
ends of the lawyer in constant practice. Some customs 
may offend the judge’s innate sense of ;right ; some may 
seem trivial, inconvenient, and others appear io him ‘ more 
honoured in the breach than in the observance :’ ‘ so flTat 
the law,’ says Blackstone, ‘ and the opinion of the judge, 
are not always convertible terms, or one and the same 
thing ; since it sometimes may happen that the judge 
may mistake the law.’ The judge’s nescio, then, of a 
custom — ^his ignorance, for example, that there be any 
kind of claim against an underwriter except general 
average and particular average — need not be conclusive. 
Hobbes accused Sir Edward Coke and his cotemporary 
judges that they ‘ seldom well distinguished when there 
were two divers names for one and the same thing ;’ and 
perhaps merchants and underwriters in the case of 
‘average ’-might object of the judges that they did: not 
distinguish that two or more things were yoked together 
under one name. ‘ Upon the whole, however, we may 
take it as a general rule, that the decisions of courts of 
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justice are t^e evidence of what is common law.’ ^ And 
if common law, then of ‘ the perfection of reason,’ as 
Selden and Coke affirmed it to be. 

No doubt, the arbitrators’ court, the domesticum, 
does much to prevent more lengthened and expensive 
litigation. And as the transient judges of these homely 
tribunals are for the most part the persons versed and 
interested in the very pursuits out of which the question at 
issue arises, they possess that intimate knowledge, that 
‘ feeling,’ which is so important a guide through an investi- 
gation to the correct result. Whether the ‘ law merchant ’ 
will ever have a raore recognised position ; whether regu- 
lar tribunals pf commerce, or those courts of conciliation 
wbfSih Lord St. Leonards recommended, in use in Sweden, 
&c , will e'^er be instituted, is a question which the future 
will decide. In the meantime custom will march in its own 
orbit — eccentric, it may be, or angularly inclined to the 
orbit of law — ^and they will do best who can best recon- 
cile the two cycles, and prevent serious collisions. They 
will deserve most thanks from the numerous and impor- 
tant body to whose transactions the Insurance system is 
an mgis of safety, who perfect and verily ‘ the great system 
of marine jurisprudence, of which the foundations have 
been laid, by clearly developing the principles on which 
policies of insurance are founded, and by happily apply- 
ing tliose principles to particular cases.’ ® 


^ Blackstone’s Comm., book i. 
s Ibid. vol. ii. 
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mm ON' J5UB0PJBAN MAPITIME COMMBMCE IN TEE 
FOUETEENTE AND FIFTEENTE CENTUEIES TEE 
FLANDERS GALLEYS, 

The first known voyage of the galleys took place in the year 
1317. The number of these vessels destined for the north of 
Europe varied in different years from three to five ; the fieet 
does not seemio have exceeded at any time the latter number, 
andffour ships was a fisual equip^nent. The undertaking was 
jointly set out by the'^Signory of Venice and by private mer- 
chants there, but it was much controlled by the State, and the 
commodore who commanded the whole was appointed by the 
Grand Council. The galleys were put up to auction, but it does 
not appear what the exact process was. The ships belonged to 
the State, and the bidders would be the merchants who designed 
to ship the manufactures of Venice and the produce of the 
Levant to the north of Europe, and receive in return wool, 
cloth, wheat, &c. There was generally a prescribed route or 
course which the galleys had to take, and the entire voyage 
occupied nearly a year. They sailed from Venice by Capo 
d’Istria, Corfu, Otranto, Syracuse, Messina, Naples, Majoica, 
the principal ports of Spain, Morocco, and Lisbon. On reach- 
ing tlje English Channel, the fleet rendezvoused at Camber, 
before Eye, (9c in the Downs. The vessels destined for our 
trade then proceeded to Sandwich, Southampton, St. Catherine’s 
Point (Isle of Wight), or London. For a time, viz. in the second 
half of the fifteenth century, London, strange to say, was 
scarcely visited; but at other periods the galleys sailed up the 
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Thames to our metropolis, where there was a factory' of Venetian 
merchants and a consul. One of the wharfs or landing-places 
in Thames Street, eastward of London Bridge, still retains the 
name of Galley Quay. We may presume this to have been the 
accustomed spot where the Venetian merchants and mariners 
lay their ships and discharged and loaded their cargoes. The 
other portion of the fleet parting in the Downs, or at Gaput 
LopU or Dohle (query the Eeculvers ?), continued their voyage 
to Sluys, Middleburg, or Antwerp. They carried on a trading 
voyage as they proceeded, interchanging the commodities of one 
port for those of another. One of the first and most important 
articles they brought to England was currants from Patras. 
Their importation is mentioned as early as 1317. They were 
eagerly expected and largely consumed here. At Messina, the 
galleys loaded for our market sugar, molasses, pomfits, and pre- 
served fruits. It is made i^lear that the English people '^re 
ever lovers of sweet things. The Venetian ships brought also 
coral beads, Maltese cotton, yarn, silk yarn, saltpetre, glass and 
earthenware. They seem not to have omitted printed books, 
for in the year 1524, some ofl&cers of the galleys were arrested 
at a port of Spain for selling Bibles with commentaries there. 
Those of the ships which had discharged their foreign goods in 
English ports, loaded homeward cargoes, and the whole fleet 
reassembled at Sandwich or Southampton. They took back 
wool, hides, tin, and woollen cloths called ^ Stamfords.’ It is 
probable that the English exports included also coals, cheese, and 
lead; because these articles are mentioned in a French MS. of the 
thirteenth century as being sent by us to Bruges and Flanders. 
The coals, it is to be observed, are mineral coals — ^ charbon de 
Toche ^ — and not charcoal, commonly called coals in J^arlier 
times. On the return voyage, the galleys distributed British 
productions in other places than Venice. Thus in 1466, one of 
them is by lot appointed to call on the coast of Barbary, and 
discharge their * fine and other cloths and goods ’ loaded in 
England. One of the articles taken by the ships and mentioned 
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as early as ]f272 and 1273 is^ OamhiumJ* Mr. Brown suggests 
that this may be ^ exchange metal of the sterling value but 
may it not mean exchange in the form of bills ? Thus, at the 
former of the above dates, Venetian merchants going to France 
might carry Cambium^ but not silver or gold ; and they might 
receive it thence ^if for their advantage.’ Bills of Exchange are 
mentioned as early 1394. One of them exists of the date of 
1476. An account of the protesting a dishonoured bill is 
given circumstantially under date 1453, and several other in- 
stances are afterwards recorded of protest, in presence of a 
notary public ; the rate of exchange of the day always being 
stated. 

The galleys were invariably commanded by nobles, and the 
captains seem usually, on arrival in England, to have had an 
audience with? the king. The last voyage made in vessels 
belonging to the State of Venice was in 1532 ; and during the 
215 years utder review, the regulations of the Signory, under 
which they sailed, were as precise and numerous as they weie 
severe. The instructions, or rather commands, contained in the 
commission from the Doge to the noble Bortolomeo Mocenigo, 
in 1485, Appointing him captain of the Flanders galleys, occupy 
an illuminated volume of 163 pages of parchment. The galleys 
were large, some of them of a thousand tons burthen and up- 
wards. They were -manned by a crew, and by 180 oarsmen, 
chiefly Sclavonian, to each vessel. They carried a military 
armament of thirty archers or arbalast men, commanded by four 
young patricians. By the instructions mentioned above, each 
of the galleys was to purchase ‘ in the West ’ four pieces of 
ordnance. The arrangements of the voyage, and probably the 
mercamtile operations, were vested in the master, who may have 
had the character of super-cargo ; but sometimes merchants are 
spoken of as being on board. There were, besides, a captain, an 
admiral, two physicians, musicians, two fifers, two trumpeters, 
and a notary public — a complete little community. I do not 
find any chaplain, however. The trumpeters would probably 
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be required for those ^ letters of horning ’ which ^were part of 
the notaiy’s public acts. The masters had also to engage, either 
permanently or on occasions, pilots, scribes, and handicraftsmen; 
and all the above functionaries, from the highest to the lowcvSt, 
were paid by the master. A captain, whom the State appointed, 
was expected to keep three servants on board as his retinue. He 
might hold no share in the cargo. The commodore seems latterly 
to have attained the rank of admiral, a transformation we have 
seen take place in America during the late civil war. The 
galleys fore-^castlea^ and high castellated poops, such as we 
see in the old illustrations of ships, and in models of the Great 
Henry. In the poop was situated a State cabin, called the 
^ scandolarmm,^ No goods were allowed to be carried in this 
place; and it was granted occasionally to st^me great noble of 
England or other Christian country, bound to the East, to join 
the holy war against the Trfirks, and w5o solicited the Signory 
of Venice to give him a cast as far as the Levfint in one of 
their trading vessels going that way. Some kinds of goods 
were carried on deck, but not all. In 1449, a decree of the 
Senate prevented cloths ^and other merchandise’ to be 
carried on deck. Another decree of the same yeSr ordered 
that the freight on goods under deck, and on those on deck, 
should be at the same rate. Certain payments made during the 
voyage, presents to potentates, to facilitate trade, &c., were paid 
for * by average,’ that is, a rateable contribution on the property 
benefited. This ® average’ is frequently mentioned in the 
Venetian papers relating to the galleys, and both the outward 
and homeward goods were generally made to pay their quota of 
it. The other vessels afloat beside galleys, mentioned in these 
papers, are ^ coggos,’ ^ tarrits,’ ^ caravels ’ — the last prinSpally 
Spanish — ^and ^galley-fusts,’ which were vessels with three 
masts, but probably having banks of oars like the ordinary 
galleys. The commission issued by the Doge to the captain 
was in very solemn form, and contained those religious appeals 
which, it has been noticed in the text of this work, are intermixed 
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in the langiipsage of the existing policy of insurance, and also 
remain in the common bill of lading. 

As the rules under which the galleys sailed and traded were 
exact and arbitrary, so the privileges granted to them were 
great. After their sailing from Venice or from London, the 
merchants were not allowed to ship other goods of the kinds 
carried in the galleys till a month or two months after the galleys’ 
departure, that law being given them to secure their having 
a clear market. And even when the Venetians of the English 
factory had a surplus of goods which the galleys could not 
carry, and were allowed to ship them by Grenoese, English, or 
other vessels, a freight upon such goods was given to the galleys 
as a bounty or fine. The earliest mention I find of insurances 
being effected on •the Venetian vessels is in a decree of the 
Senate dated i7th of May 1470. After the year 1532 the State 
ncTtonger supplied ships to the merchants of the Republic, nor 
interfered ifith. the more usual courses of trade ; and the Vene- 
tians’ commerce was conducted by private, independent adven- 
turers, of whom Shakspere has drawn a cotemporary picture in 
Antonio, and of the Jews who stood ready with the sinews of 
trade, in 1;he person of Sbylock. 

Towards the close of the fifteenth century, and thereafter, the 
seas must have been studded with a considerable number of 
vessels of different sizes and nationalities ; ships of war, armed 
ships engaged in commerce, smaller unarmed vessels, and every 
kind of piratical craft of Christian and Moslem. Looking to these 
predatory sails, white and many-coloured, that chequered and 
spread terror on the seas, we forgive Shakspere’s wretched pun 
that Hherebeland-m^s and water-mta. ... I meanpimtes’ — 
whi(5a he evidently intends to be pronounced ^ pi-rate.’ 

The peri® of the sea are at all times great and many ; but 
four centuries ago they were greater in proportion to the num- 
bers of vessels afloat, from the unscientific construction of the 
ships with so much top-weight, from an imperfect knowledge of 
navigation and hydrography, and from the deficiency of lights 
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and marks. In 1506, the trade to India was attractive ; but 
Qiiirini, the Venetian Ambassador to England, mentions in a 
letter to the Senate, in which he relates his own shipwreck, that 
of 104 ships, which went the Calicut voyage, 19 were known to 
be lost, and of 13 more there were no tidings, and their loss was 
considered indubitable. This is a total loss of 30 per cent, of 
the vessels engaged in one trade. In 1499, the captain of one 
of the Flanders galleys writes home that he intends to take a 
pilot at Lisbon by reason of the dangers; as in November and 
December 50 ships have perished in those seas — by which he 
seems to mean the Bay of Biscay and the English Channel. 
The very place of the galleys’ parting and rendezvous, the 
South-Eastern headlands of England, was singularly full of 
danger. There lay the dreadful ^ Groodwins*; a very dangerous 
flat, and fatal; where the carcases of many a tall ship lie 
buried.’ * And our ^ narrow s«as ’ with tliair stormy and change- 
able winds, currents, and cross-tides, roared their deafli-notes over 
the brave men and rich argosies who navigated hitherward ; or 
drove the ^ scarfed bark ’ into our bays and scanty harbours, and 
saw her 

return, 

With over- weathered ribs, and ragged sails, 

Lean, rent, and beggared by the strumpet wind ^ 

But if the natural dangers of the sea were numerous, the perils 
arising from human agency were even more formidable and 
constant. To the galleys themselves a little piracy appears to 
have been allowed ; and fighting, when attacked, was ad li-- 
hitum, ‘ Kings, princes, and peoples ’ preyed upon the mer- 
chant vessels and their argosies at times, and did not leave the 
game entirely m the hands of ^ pirates, rovers, and thiev^ ’ of 
a more private character. In 1478, we find the Signory com- 
plaining to the Duke of Burgundy that the king of France had 
taken several Venetian ships and had repeatedly waylaid the 
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galleys whi(^ the State sent annually to Flanders and England. 
But at this time there was war between France and the Ee- 
public. Some of the encounters with corsairs became regular 
sea-fights. One of these battles, which took place in 1485, is 
of singular interest, for it brings us into the company of a great, 
adventurous man, in his earlier days — ^in the ^ Sturm mid Drang ^ 
period of his life. The galleys, on their voyage to England, 
were attacked off Lisbon, on the 25th of August, by six pirate 
vessels, commanded by a dreaded corsair who was called ^ The 
son of Columbus,’ his nephew Christobal, the subsequently 
great admiral and discoverer, being himself on board the attack- 
ing ships. The name of Columbus had long been a terror to 
the Venetian traders. Hie ^ Dove ’ was decidedly, at sea, a bird 
of prey. In 146a, the consul in London and the merchants 
there and in Bruges, wrote home a warning that the pirate Co- 
ItMtibus {Le. the father of the ^corsair above mentioned) was 
lying in wait in the- Flemish Channel, with eight ships and bel- 
lingers, for the galleys ; and as commercial navigation moved 
then at a leisurly pace, there was time for the subject to be 
debated in the Senate, and orders sent to England for all Vene- 
tian shipping there to place themselves xmder the convoy of the 
captain of the galleys, which were armed. Again, in 1470, the 
Venetian ambassador in France sent intelligence that the pirate 
Columbus was making preparation to attack the ships and sub- 
jects of theEepublic; and in the precautions ordered by the 
Senate, in consequence, involving delay in sailing and provid- 
ing a payment for the damage thus entailed on ships, occurs 
the interesting incident, that in so doing ^ the insurances made 
on these ships are not to be considered vitiated.’ 

'Washington Irving, who gives an account of the engagement 
of the 21s# of August 1485, which he finds recorded in the 
^ Decades of Sabellicus,’ and more fully by Garcia de Eeesende, 
in his Life of John II. of Portugal, makes a doubt whether his 
hero, Columbus the disco verei, were on board his uncle’s ship 
at the time of the attack ; but the doubt rests only on a small 
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discrepancy of time, and a confusion about an in 9 ,ident which 
seems misplaced, and on the whole it appears to me not to 
shake the fact that Christobal took part in the action. He would 
be at the time thirty years of age. The fight lasted nineteen 
hours; 130 of the Venetians were killed, and many others 
wounded. The Grenoeae corsairs, or French, as they were 
called, then triumphed, and carried the galleys into Lisbon; 
and the captain, the two masters, and the merchants, ''were left 
by the pirate with scarcely clothes to their backs. One of the 
accounts of the capture sent to Venice, states that the masters 
of two of the galleys and other noblemen, with 300 of the crews, 
were killed. The very circumstance that Columbus the dis-. 
coverer had finally left Portugal in f484, is in favour of his 
being with his uncle, who fitted out his piratical squadron at 
Genoa. What would be more probable than thak Christobal 
would betake himself, after lea»ving Porttfgal, to his own native 
state, and, being ^at a loose end/ accept sei vice ii»his uncle’s 
bold but indefensible adventure ? 

The Genoese pirate fleet having sailed under French colours, 
expostulations were made, and negotiations were set on foot by 
the Signory with the King of France, for the restofation of 
property captured from Venetian subjects ; and the next year 
the pirate himself, Columbus junior, otherwise called Nicolo 
Gnego, came to the French king with a view to arrange a com- 
promise ; apologising (according to the Venetian ambassador’s 
account) for his act. The king gave sentence that the corsair 
had unduly captured the galleys, and that the loss of the Vene- 
tians was 200,000 ducats. As the exchange was upwards of 48 
pence per ducat, this represents more than 40,000^., a very 
large sum when we consider the equivalent of their money at?the 
present day ; one historian (Cobbett),® assuming Tor his esti- 
mates of property in England in Henry the VIII.’s reign, that 
money was twenty times its present value. A curious incident 
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appears in th^ course of the negotiations. The hulls and decks 
of the galleys taken were held to be good prize ; and the Vene- 
tian Senate instructs its ambassador in France, that should he 
find it quite impossible to obtain indemnity for the entire loss, 
and that the French insist on deducting the two items of hulls 
and decks, the ambassador may allow a deduction of 50,000 
ducats on this account, estimating the decks at 30,000 ducats 
— ‘ although not really worth more than 20,000.’ 

The English nation themselves were inimical, at sea, to the 
Venetian traders. As early as 1319, a merchant-vessel on its 
way to Boston (Lincolnshire) to load wool, was attacked by 
British pirates in the Wash, and the captain of her lost his life. 
Three years afterwards, the galleys, in one of their first voyages, 
on arrival at Southampton became assailants, and an affray took 
place with the* inhabitants, attended with serious loss of life. 
Three years after the *Columbus mttack, the galleys were at- 
tacked by thtee English vessels. Two of the crew of the former 
were killed and eighteen of the assailants. In this case, how- 
ever, it seems to have been a quarrel involving national honour, 
the English claiming a salute, and on the matter being ex- 
amined iifto, an easy compromise was recommended. That 
year, 1488, the galleys seems to have lived the life of the 
flying-fish, and to have found security in neither element. The 
Senate is informed by Pietro Malipiero, captain of the trading 
squadron, that twenty-five French ships, fitted out at Honfleur, 
and commanded by one St. Grermani, were watching to attack 
the galleys. Then, in the Mediterranean, the indefatigable 
Venetians, in pursuit of commerce, had not only to encounter 
corsairs from the African shores, but they stood in danger of 
the I’urkish flotilla, and had their disputes with the ships 
belonging to %h.e Knights Hospitallers of Ehodes. 

The policy of the Venetians being generally conciliatory and 
tending to material wealth, the captain in charge of the galleys 
had instructions to secure the favour of potentates and persons 
in high command with presents, by which means the merchants 
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procured privileges and escaped from difHcultieg. Such, pay- 
ments, made for the general advantage, or the safety of the 
adventurers, were repaid hy an average, i,e . — a rateable contri- 
bution — from all the goods benefited. Many instances of this 
method of paying expedient outlays are mentioned in Mr. 
Brown’s ^ Calendar of State Papers ; ’ and sometimes, still more to 
equalise the payment, both the imported and exported cargoes on 
the voyage requiring the disbursement, were made to contribute. 

Whilst the Venetians were taking a strong lead in maritime 
commerce, other states and nations were doing their part. 
Genoa, Lucca, Spain, and Portugal, were sending their ships to 
sea. In the North, France and England had their shipping; and 
the shores of the North Sea and of t&e Baltic had not forgotten 
their ancient prowess in navigation. Common dangers beset 
them all. Genoa possessed, in the words of Washington Irving, 
an opulent and widely extended conSmerce, visiting ^ery 
country ; and a roving marine, battling’^in every tea. And he 
sums up, in his brilliant manner, the danger of the seas in the 
fifteenth century. ^ The seafaring life of the Mediterranean, in 
those days, was made up of hazardous voyages and daring enter- 
prises, Even a commercial expedition resembled ^a warlike 
cruise, and the maritime merchant had often to fight his way 
from port to port. Piracy was almost legitimatised. The 
frequent feuds between the Italian States ; the cruisings of the 
Catalonians ; the armadas fitted out by private noblemen, who 
exercised a kind of sovereignty in their own domains, and kept 
petty armies and navies in their pay; the roving ships and 
squadrons of private adventurers, a kind of naval condottieri, 
sometimes employed by hostile governments, sometimes scouring 
the seas in search of lawless booty; — these, with the holjfwars 
continually waged against the Mahometan povTers, rendered 
the narrow seas, to which the navigation was principally confined, 
scenes of the most hardy adventures and trying reverses,’ ^ 


^ Life of Christ. Columbus. 
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But out 0 ^ such a turbulent school came the nayigators who 
were shortly to open new oceans, and enlarge the world. Seven 
years after the attack on the Venetian galleys described above, 
Columbus sailed from Spain on his memorable first voyage ; and 
he conducted his discoveries, it would seem, in large but un- 
decked vessels. A few years saw the eastern shores of America 
lising out of thq mists of the obscure unknown. One more step 
in time, and the western shores were reached ; and not very long 
afterwards the Spanish galleons were yearly pursuing their 
timid, solitary path across the Pacific, between the Spanish 
Main and the luxuriant islands of the Philippines. 

A survey of the articles dealt in by the Venetian merchants in 
the fourteenth and fifteenth centuries is highly interesting, and 
the catalogue of gcfbds is larger than would have been thought 
probable before the list was collected by the diligence of 
Mr.*Eawdon Brown, from whose*^ Calendar of State Papers ’ I 
have derived most of the facts which are here presented in 
a condensed form. 

Sugar was then, as now, a ^ leading article.’ Brown and refined 
sugar, together with molasses, comfits, and sugared confections, 
were brought from Sicily. Sugar was also imported at Venice 
from Cyprus, Alexandria, Syria, Valentia, and other places. 
The wide-spread habitat of the cane was as striking then as it 
is at the present day. In 1450, according to the MS. diary of 
Marin Sanuto, dated 1496, the island of Madeira was dis- 
covered, and was also found to be a sugar-producing country. 
In 1486, ix, six years before the first voyage of Columbus, so 
large a quantity of sugar was received thence in Venice as to 
cause a serious fall in the price of sugar from other countries. 
Fiv^ or six ships, caravels, or barques, arrived annually in 
Venice from^ Madeira with sugar, each bringing from 200 to 
500 butts.® In England, the sugar of Sicily was preferred. 


« It is difficult to reconcile to this statement Humboldt’s assertion, 
that no inhabitants were found in Madeira by Gonzalves and Trihtan 
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From the same island came also dried prunes, sjjJtpetre, spun 
cottons, Maltese cottons, raw silk and yarn, and the coral beads 
called ‘ Pater-nosters.’ From Venice itself came manufactured 
silks, damasks, satins, embroidered silks, and the tine silken 
stuff used for ladies’ wimples. Tho brighter coloured silks, 
though dyed in Venice, were procured from Persia, Turkey^ 
Greece, Sicily, and parts of Italy. I would here remark, that 
coloured satins appear to have been used in Britain in very 
early times; for in the ancient Welsh work called the ‘Mabino- 
gian, or Bed Book of Hergist,’ translated by Lady Chai-lotte 
Guest, it is mentioned in one of the Athurian stories, that 
yellow satin was worn at the king’s court. The Venetian silk 
manufactures date from the year 1240. . • 

^ The entire number of articles of commerce introduced into 
England by the Venetian galleys, as tabulated by Mr. liawdou 
Brown, are eleven descriptions of raw maferial and manufactured 
goods, principally fibrous; twenty-one %§id8 of spices and the 
finer drugs; and about thirty of groceries ' (sj^ecic grosse). The 
catalogue of the last division is, however, of the most miscella- 
neous character; for it includes not only objects as different as 
brown sugar and wine, but takes in seed-pearls and 'elephants’ 
tusks ; staves for bows, and glassware ; piinted and MS books, 
and illuminated works. The sixty-two enumexated articles 
were brought either direct by the galleys from the place of 
their production, as the Sicilian merchandise; or they were pro- 
cured by other of their galleys which traded to the Levant, to 
Alexandria, and the coasts of Syria and Turkey. Venetian 

merchants appear to have travelled inland to Aleppo and Da- 
mascus. 


Aieppo seems to have been much 


♦ 




az, in 1519, or by Robert Macham and Anna Dorset, at an earlier 
bme, mpposmg their romantic story to be historically true (Cosmos, 

nrobiaR^^ ' f ' ' would not of course militate against 

pmbabihty , for it was about 1820 when the lovers were driven in 
their boat to the sheltering isle of Madeira. 



AFFENDIX L 


477 


reached by cg^ravan probably from Alexandrefcta, as at this day. 
The name was well known in England in Shakspere^s time. 
He makes one of the witches in Macbeth say, ^ Her husband^s to 
Aleppo gone.’ Of the merchandise so brought by the galleys 
from the Levant to Venice, and there transhipped to England, 
some goods were the products of the places where they were 
procured by the merchants of the Kepublio; as the malmsey 
from Candia, and the wine from Tyre, named in England after 
the place of its growth ; currants from Patras, rhubarb from 
Constantinople, &c. : but other articles were productions brought 
from India and distant eastern places to the emporia frequented 
by the Venetian traders. Persian silks were found at Aleppo ; 
the ginger and pepper of India, and the cinnamon of Ceylon at 
Alexandria and Damascus ; galangal (mentioned by Chaucer in 
the fourteenth century) from India ; camphor from Borneo ; aloes 
fro% Socotra; sal anfmoniac fr^ Egjpt; gum-arabic from 
Arabia ; pearls from fhe Persian Gulf, and ambergris from the 
shores of the Indian Ocean, were purchased at the same great 
centres of trade, Damascus and Alexandria. 

Besides the imports to England above mentioned, the Vene- 
tian gall^s brought special objects for the Flemish market ; as 
ostrich feathers, cardamoms, and alum for Bruges ; Sicilian 
sulphur, diamonds, rubies, turquoises, and large pearls, &c., for 
Antwerp, 

The exports from England taken by the galleys consisted of 
woollen cloths of various kinds (nineteen descriptions are 
enumerated) ; tin, in rod and block, dressed hides, and platters 
and other utensils made of pewter. The State galleys did not load 
grain, but other vessels appear to have taken cargoes of cereals. 
A V&netian vessel is mentioned as taking a return cargo of grain 
from Calais tn 1498 . The principal places in England for thfe 
manufacture of cloths were Guildford, Stamford, Winchester, 
Lowestoft, and other parts of Suffolk, Norwich, and Loddon in 
Norfolk, Witney, and the county of Essex. From Flanders the 
galleys took wool. 
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A fact is made very apparent in considering^the foregoing 
details, that tlie Venetians, very early in the day, found the 
carrying trade an early and important one. The State galleys, 
it is true, carried only or generally for their own citizens : hut 
after the first third of the sixteenth century, the monopoly of 
ships was abolished, and the Signory supplied no more. His 
depreciation of the carrying trade by sea is perhaps the greatest 
of the few errors made by Adam Smith in his estimate of the 
wealth of nations. The importance of this branch of industry 
has been made apparent to our own and other nations since that 
writer’s day with ever-increasing distinctness. 

If, looking to the enormous expansion of commerce in the 
present century, we are inclined to ^somewhat under-estimate 
the trading enterprise of our English ancestors, there are many 
indications in history which remind us that a l^rge commerce 
actually existed, especially in ;paaritime adventure. Thus IMCTL. 
Puiseux, speaking of the early part of Ei%ard IIo’s reign, La. 
the last quarter of the fourteenth century, tells us that ^ the bold 
corsairs of Harfleur, Honfleur, and Dieppe, gav^ chase to British 
vessels and returned into port — so says the monkish chronicler 
of St. Denys — loaded with an amount of riches past belief. If 
English rovers, ravaging the coast of Noimandy, carried off our 
fishermen, and carried them captive to their island, in their turn 
the English merchants, whom storms cast on the Norman shore, 
had no other alternative than either to be treated as wreck 
(warech), or as prisoners of war.’ 
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ON TEE VALUE OF A JSEIP^ 

It would be adopting, at the outset, a grave error to suppose 
that the word ^ value ’ has but a single meaning, or is used uni- 
vocally. Its original signification is, no doubt, ^ worth,’ or 
^ equivalent but the word used concretely, as in the language 
of commerce, has assumed several shades of meaning, according 
to ^everal applications. And as I believe the losing sight of 
this fact is one ground which gives rise to the question or 
questions pinposed in the circular, I will commence the few 
remarks it is my intention to offer in giving force to this dis- 
tinction of meaning, as a preliminary step towards answering 
more specific enquiries. 

An object may be said to have value in the following 
senses : — 

(a.) A personal value. It may have a particular value to 
myself. It may be endeared to me by association, by sentiment, 
by long use, by the conforming of the hand to its accustomed 
instrument. This value may far exceed its marketable value, 
or the price at which another private individual would buy of 
me. The hundred acres left me by my father are to me worth 
threefold any other hundred acres of similar land. A ship 
bearing som^ family name, may have in my eyes a value greater 
than its worth to others. 


a Paper read at the Social Science Congress held at Edinburgh, 
October 1863, Section of Jurisprudence. 
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(6.) A usitatiye value. To myself, the use and j;he object aie 
blended together. I have particular occupations for which a 
certain ship is singularly well adapted as to speed, burthen, &c. 
This value is like that of a shop and its goodwill ; it has a far 
higher value than the bare selling price of the shop itself. 

(c.) A market value. Its selling price as a commodity or 
chatteL This value always bears reference to supply and 
demand, but it is also grounded on the cost of production, and 
its condition as to age, soundness, and other incidents. This is 
a ship’s value in the most common sense of the word. It can 
be tested by private sale or auction, or approximately arrived at 
by persons conversant with ships and the state of the market. 

(c?.) A depressed value. A price depreciated by some par- 
ticular state of things, as when a ship is sold in payment of a 
bottomry bond, where, from circumstances, the price obtained is 
usually below the average market value of vessels sold iiTthe 
ordinary manner. This value also may*be estimated by those 
who have experience in sales conducted under such deteriorating 
conditions. 

(6.) A conventional value. A statute value, like the mint 
price of gold, and the old regulated price of bread, 's 

(/,) An arbitrary value. A value agreed for certain purposes, 
as in valued policies of marine insurance, and in ^interest 
admitted ’ life-policies ; these agreements being intended to avoid 
any after discussions as to value ; or the value may be agreed, 
where there is an impossibility of knowing a ship’s exact con- 
dition at a given time ; or — but this is objectionable — ^to make 
an object bear a proportion to some scale upon which other pro- 
perty is being valued, as where the joint value is to contribute to 
common expenses. 2 

The word ^ value,’ then, is relative to certain objects had in 
view, and any question proposed as to value must define in what 
sense or aspect the term is used, and in what sense the answer to 
that question is expected. 
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Thus in the circular to which replies are invited, five separate 
cases are enumerated in which it may be required to fix a ship’s 
value. These are all different aspects of value. Then the cir- 
cular proceeds to give five methods by which a ship’s value may 
be estimated, the use of which methods, it adds, may give 
widely different results. But having in these ten postulates 
opened a tolerably wide field for discussion, the circular suddenly 
narrows Ijae consideration of the question to the single view of 
a ship’s value regajpded as an investment for the sake of profit. 
Therefore the discussion is restricted to a very technical aspect 
of value, and one in which shipping differs but little from other 
property. The same question put in one of the three examples 
or special instances, viz. the question which refers to the value 
of the * Great Eastern,’ might equally be made of the value of 
the Crystal Palace. 

Sn an occaSon like the present, it is a great advantage to 
cause the jjisoussion* to flow in a defined channel, instead of 
letting it spread into a marsh of generalities. 

Insisting, nevertheless, on the necessity of distinguishing 
among the different uses or aspects of the term ‘ value,’ we tur i 
to the particular question proposed, viz. ^ The value of a ship 
considered solely as an investment for the sake of profit.’ To this 
question the circular adds a prescribed method of treating it, 
which is, ‘ To discuss which of these, or what other, is the true 
test of the value of a ship. Secondly, which is the most avail- 
able for practical purposes.’ Looking to see to what antece- 
dent the pronoun ^ these ’ relates, we find it refers grammatically 
to five legal decisions named in the immediately preceding 
paragraph. And we notice that the second point raised in the 
discussion is a distinction taken between the ^ legal,’ as being 
probably theoretical or speculative, and the ‘ practical ’ test of 
value. So, then, we may eliminate all other matter from the 
circular, and we find the question proposed to the section to be 
the following: — ^Having regard to five cited legal decisions, 
which of them is the true test of a ship’s value, solely considered 
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as an investment for the sake of profit ? And if none of these 
(the legal decisions) can be pronounced the true test, what other 
true test can be proposed ? 

The true and ^practical ’ value of a ship, in this defined sense, 
is the price she will sell for. The value which a purchaser will 
give, sums up in a short, comprehensive manner, all the circum- 
stances, advantages, defects, and incidents of a vessel. It in- 
cludes in itself the consideration of her age, build, repaii, 
nationality, and size ; and it has reference to the abundance or 
scarcity of ships in the market, and her saleability. 

The price in the market represents the mean estimated value 
made by the ship-dealing world. But a purchaser may have 
private views as to whether, at a certSlin time, with particular 
prospects, and for a special use, he has bought cheaply or 
not. 

In the case of the Afncan J^teawhi'p^Gomjpmiy v, Swamy, 
Vice-Chancellor Wood distinctly confirms '"this view^ He says, 
^ The natural meaning of the words, value of a ship,” seems to 
be that which the ship will sell for ; ’ and afterwards, referring to 
certain special uses or opportunities which an owner might have 
for the employment of his ship, Vice-Chancellor Woodr remarks, 
^ It would be opening the door to speculation, to an enquiry far 
too vague for this court to deal with, to consider what might be 
the particular value of a particular thing used or wanted for a 
particular purpose.’ So then, as against the world at large, the 
value of a ship is the price she would fairly obtain. Neverthe- 
less, the value which a ship may possess in particular hands 
may be much greater than this, because of incidental uses and 
advantages; and her owner may fairly and rightly place a higher 
value upon that which is a fitting instrument in his hands, So;lhat 
underwriters, in signing a policy of insurance, maker no objection 
to that particular value, the policy-value is binding as between 
them and the owner; but it binds no one else outside the 
policy. 

I have read the shorthand writer’s notes of the judgment 
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wliicli the jame Vice-Chancellor pronounced in the cause of 
Leycester v. Logan. Little^ however^ for our present purpose 
is to be gained from it* The same order was finally made as in 
the case of the African Steamship Company v* Swanzy ; but 
the fact which these decisions, and that in Wilson v. Dickson, 
establish, is this, that where an owner’s liability is sought to be 
limited to the ^p’s value, that value is to be taken at the time 
of the robbery, collision, or other occurrence through which the 
owner becomes liable ; and that value is to be the ordinary sell- 
ing value of the ship. 

In Leycester v. Logan, the vessel arrived at her destination, 
and was arrested, and by the time the case came before the 
court, her value had decreased and was still diminishing; which 
caused the judge ^to speak of the ship’s ^ ultra value ’ at the 
time of the oecurrence, the shipowner having to make good the 
excess, whatever it might be, OYew her value when sold or while 
in arrest. • 

The difficulty which will here present itself to every person’s 
mind is a practical one. How, when a robbery or collision takes 
place in the centre of the ocean, far from a market, remote from 
those homines experti who have a minute knowledge of a ship’s 
value, how shall a selling value be established ? Well, we must 
still have recourse to the experts, the surveyors and valuers of 
shipping, who, from their experience and the data furnished to 
them, will make a proximate estimate of value, always taking 
for their basis the consideration of what such a ship would sell 
for. 

But I desire not to wander from the particular question 
•which the circular sets before me, viz. the value of a ship, con- 
side?ed solely as an investment for the sake of profit. The few 
lemarks which follow will, therefore, be directed to the nature 
of a ship’s value under this aspect. 

The value of a ship, as an investment, is similar to that of an 
annuity. It is a diminishing interest, and the same care is 
necessary m dealing with the profits of a ship as is required 


I I 2 
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with an annuity — that of separating between ^ncome and 
capital, between interest on the tuonoy invested and the repay- 
ment by instalments of the purchase-money. And besides what 
may be called the ordinary, natural death of a ship by gradual 
deterioration and decay, which is the progreKSsivo consumption 
of the investment, a ship is singularly liable to sudden death by 
accidents, which occasion her total loss. Therefore, out of her 
profits or makings have to be diawn the funds necessary for 
lepairs and restitutions, so as to keep the vessel in good sea- 
worthy condition as long as possible ; and, secondly, the provi- 
sion of insurance against her sudden loss or innavigability. 
These two items of expense reduce the apparent profits of a 
ship ; but the former, to use a French expression, 'pamcliuim 
her fall in value, and prolongs the annuity*^ the latter makes 
provision aganst the event of its sudden extinctien. Looking, 
then, to a ship’s value as tested by her frmght-producing po^r, 
it will often prove fallacious. High interest means bad security, 
and the mother of profit is risk. It is, no doubt, a fascinating 
spectacle to the uninitiated, to see a ship at the end of her 
voyage yield a sum in freight equal to, perhaps, half her own 
cost; but independently of the working expenses of tlfe voyage, 
the freight paid is not the tiue earnings of a vessel qua profit, 
but is partly that and partly a reinstatement of capital. 
Equally fallacious as a single test of value is the cost-book 
method of valuing, viz. that a ship was purchased for a certain 
sum, and that since then her cost, and consequently her value, 
have been increased by moneys laid out upon her in repairs, 
new stores, and even insurance ; so that she ^ stands in the 
owner’s books’ at a much higher value than at her purchase. It 
must be remembered that deterioration and waste are ^ver 
going on, that the metal sheathing is practically consumed m 
about four years, steam boilers are burnt out in given times, and 
stores and the ship’s fabric are constantly wearing and weaken- 
ing; so that deterioration and repair, like reversed and equal 
cones, may produce the same total in result. The plan is falla- 
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cious, becaiise it takes only into account some of the necessary 
elements of value, leaving out others which are important. 

The pi ogress of a ship’s value is naturally downward. 

In the case of the African Steamship Company v. Swanzy 
the steamer ^ Forerunner,’ which had cost two years previously 
nearly 13,000L, was reduced by her owners in her value for 
insurance to 10,000^. ; and even then the court upheld the 
estimate?! sale value, which the appraising surveyor had put on 
her, viz, 5,900Z., as a probable true value. 

In conclusion, and looking to those decisions where the Court 
of Chancery has been called on to interfere under the protective 
clauses of the Navigation Act, we say that the sole value of a 
ship — ^her value as by sale — is the true, best, and most practical 
measure of her v^lue. No doubt, courts of equity are guided 
by their traditions ; and a sale of property is that which the 
Court of Chancery loves, and Considers to be the natural and 
necessary Consummation of things ; but the principle appears to 
be the correct one; and the sale value of a vessel is to be 
approximated as nearly as possible where an actual sale has not 
taken place. 

And Ihen, as to the method of arriving at that value. 
Where there is no sale, recourse must be had to those profes- 
sional persons whose regular, constant, and conscientious 
business it is to buy and to sell, and to estimate the value of 
shipping. 

Before closing this short paper, I would for a moment call 
attention to a practical inconvenience which has grown out of a 
useful institution. The ^ Lloyd’s Eegister Book of Shipping ’ is 
a valuable reference to those who insure or deal in vessels. 
Untier certain letters and signs, a character is given to ships, 
and it sticks by them till a new classification is made. A value 
attaches to ships which appear in that book under the higher 
letters and signs, a less value to those which appear with inferior 
signs. But there has also emerged the fact of a minus sign 
attaching to vessels’ values which are not found in that book, 
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oilher from the sliips novel' having been inRorte/l, or from 
having been witlidrawn. That book, in fact, gives rank. In the 
land of Bums I need not remind an audience that 
TIio rank is but the guinea stamp. 

But though not all-important, the negative affirmative thus pro- 
duced is found to be a serious inconvenience to some ship- 
owners. We do not say that this unintentionar effect can now 
be avoided : and all maritime nations have imitated our Eegister 
Book. It IS, however, necessary to point out the existence of 
this result, and that the value of a ship must not be prematurely 
fixed by that single test. It is with ships as it fares with men. 
Not to be in a ceiiain circle implies, though not necessarily, an 
exclusion from that circle ; and exclusion is g. stigma, although 
he who never sought admission may possess high intrinsic 
value. The man may be the true gold ^ for a’ that.’ This iim- 
dental remark has really the most contact 'with social science of 
any part of the subject treated. 
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FOLICmS OF INSURANCE. 

Stamp Opptce, Lo3srDOK: Jwfy 1816, 

Mules and Regulations prescribed by the Act of Farlia’^ 
menty »54 Qeo. IIL, cdp. 1 33, and by the Commissioners of 
Stamps in pu^snance thereof y respecting Alloivances for 
spoiled or misused Stamps, on Policies of Insurance; — to 
^e observed by all ^Persons claiming such Alloivances, and 
by the Persons authorised by the Commissioners to receive 
and examine the Claims for such Allowances, 

The Act expressly enacts that stamps on policies of insurance 
shall be allowed as spoiled or misused, in the following cases, 
and upon the following terms and conditions only* 

First Case, Act Sect. 1. Policies spoiled or rendered 

useless, hut not subscribed by any underwriter. 

In this case, application must be made for the allowance within sU 
calendar months after the policies are spoiled. And the claimant must 
make an affidavit, according to the Form No. 1 in the Appendix, that 
the pohcies have been inadvertently filled up m an incoiTect or im- 
proper manner, or been obbtsrated or otherwise spoiled and rendered 
unfit for use, or have been filled up for some insurance not proceeded 
in;^and that the same have been so spoiled within six calendar 
months ; an(^ also that the insurances for which the policies were 
intended to be used, have not been effected or underwritten, in all or 
in part, upon any imstamped slip or piece of paper The claimant 
must also insert, in or upon the affidavit, a list or schedule of the 
policies, stating the sums for which they were issued, the amount of the 
duty on each, and the total amount of duty, for which an allowance is 
claimed. 
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Second Case, Act Sects. 1, 2, 3, — Policies xmderwn’tton, 

but not to the full iinionnt of the sutn which the stamp-duty 
thereon will cover; — hiducUnr/ policks intended /or inisii- 
remoes Imhle to a hUjIior rate of duty, but hminrj iiimrances 
Uahle to a lower rate of duty made tliAreon by mistaJee. 

In this case, application must bo made for the allowance within th^ee 
calendar months after the date of the last subscription on eacSi policy of 
this class. The claimant must write upon or annex to each policy a 
statement, signed by him, of the grounds of his claim; and {if the fact 
le so) that another policy has been underwritten, in lieu thereof, hy the 
same persons^ and to the same amount, on the same property or interest, 
and for the same risk in all respects ; in whicli case only an allowance 
is to be granted of the whole duty on the first policy. 

If some only of the underwriters on the first policy shall have under- 
written another policy in lieu thereof, the stiitcmont must aver that 
another policy has been underwritten in lieu thereof, ^by some of^ho 
same persons, to the amount qF£> , on the same property or 
intoiest, and for the same risk in all respects ; — ^in which *5aso a deduc- 
tion must bo made of so much of the stamp-duty on tho first policy, as 
shall be due for tho sum or sums not transferred to tho second, and an 
allowance claimed for the residue only. 

The claimant must also make an affidavit, to the purport or efibet of 
the Form No. 2, A. in the Appendix, referring to the ^statements 
written upon or annexed to the policies brought for allowance, and 
Verifying the same ; and he must indorse on tho alfidavit, or annex 
thereto, a list or schedulo of the policies, with the amount of the duty 
on each, for which ho claims allowance. The policies brought for 
allowance must be delivered up to bo cancelled. And the policies 
underwritten in lieu thereof must be produced. 

But if in the said caso of a policy being underwritten, but not to the 
full amount of the sum which the stamp-duty thereon will cover, it 
shall be inconvenient to get another policy underwritten in lieu thereof, 
and the party shall be desirous of having the stamp expunged and 
another stamp substituted for denoting only the duty payable in reSpect 
of the sum or sums underwritten, and of having an allowance for the 
difference, pursuant to the third section of the Act, a special applica- 
tion must be made to the Commissioners of Stamps, at their Head 
Office, for that purpose, within three calendar months after the date of 
the last subscription on the policy, accompanied with tho affidavit above 
required in this case. 
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Thiud Ca|e, Act Sects, 1, 2. Policies underwritten, 

wherein any error or mistake shall afterwards be found. Error, 
so that the insurance intended shall not be thereby effected. 

In this case, apphcation must be made for the allowance within three 
calendar months after the date of the last subscription on each policy. 
The claimant must write upon or annex to each policy, a statement 
signed by him specifying the particular nature of the error or mistake, 
and how i^ arose — and stating that another policy, in which the error 
or mistake is rectified, hath been underwritten in lieu thereof, by the 
same persons and tb the same amount, or by some of the same persons, 
to the amount of , as the case may be — ^and that the insurance 

made by the first pohcy is cancelled by all the underwriters, or by 
those who have underwritten another policy in lieu thereof, and that 
the premium is returned, or# agreed to be returned, on the ground onl^ 
of the error or mistake specified — and that the new policy was under- 
written befcre notice*of the termination of the risk first insured. 

If the new policy be underwritten to the same amount as the first, 
th^hole duty is to be aMowed. But if not, a deduction must be made 
of so much of the stamp* duty on the first policy as shall be due for the 
sum or sums not transferred to the new one, and an allowance claimed 
for the residue only. Except that if the error or mistake shall be in 
the amount of the sum insured, as if a greater sum shall be insured 
than was ordered, or intended to be ordered, by the insured, and 
another policy shall be underwritten in lieu thereof, to the amount of 
the sum ordered or really intended, the whole stamp-duty on the first 
policy is to be allowed ; provided all the other requisites shall be 
comphed with, and provided the error or mistake shall be positively 
proved by the affidavit of the person by whom it was committed. 

The claimant must also make an affidavit, to the purport or effect of 
the Form No. 2, A. in the Appendix, referring to the statements 
written upon or annexed to the policies of this class brought for 
allowance, and verifying the same ; and he must mdorse on the affi- 
davit, or annex thereto, a list or schedule of the policies, with the 
amount of the duty on each, for which he claims allowance. The 
polities of this class brought for allowance must be deliveied up to be 
cancelled, an^ must contain a declaration, dgned by the underwriters, 
that the insurances thereby made are cancelled and the premium 
returned, on the ground oi error or mistake only. And the policies 
underwritten in lieu thereof must be produced. 

Fourth Case, Act Sects. 1, 2 Where a policy shall be 

underwritten, and the terms and conditions of the insurance 
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shall afterwards be agreed to he altered, and iji^iother policy 
Alteration shall he Underwritten in lieu thereof, on the same 
of toms property or interest, and wiih sixch alteration in the 
terms and conditions of the insurance as may have been agreed 
upon. 

In this case, application must bo made for the allowance within 
three calendar months after the date of the last subsmptiou on the first 
policy. And the claimant must write upon or annex to"* the policy 
brought for allowance, a statement, signed by him, specifying the 
alterations agreed upon — and stating that another policy hath been 
underwritten in lieu thereof, by the same persons and to the same 
amount, or by some of the same persons, to the amount of £ , as 

the case may he, on the same property or jinterest, and with the altera- 
tions agreed upon — and that the insurance made by the first policy is 
cancelled, and the premium returned or agreed tf) he returned, ou the 
ground only of the alterations specified — and that the new policy was 
underwritten before notice of the termination of the risk orign^lly 
insured'— and that the thing instCred then remjtined the property of the 
same person or persons. ^ 

If the now policy he underwritten to the same amount as the first, 
the iohole duty is to be allowed. But if not, a deduction must be made 
of so much of the stamp-duty on the first policy as shall be duo for the 
sum or sums not transferred to the new one, and an allowaiKj^c made for 
the residue only. 

The claimant must also make an affidavit, to the purport or effect of 
the Foim No. 2, A. in the Appendix, referring to tlio statements written 
upon or annexed to the policies of this class brought for allowance, and 
verifying the same ; and ho must indorse on the affidavit, or annex 
thereto, a list or schedule of the policies, with the amount of duty on 
each, for which he claims allowance. The policies of this class brought 
for allowance must be delivered up to be cancelled, and must contain a 
declaration, signed by the underwriters, that the insurances thereby 
made are cancelled and the premium returned, on the ground only of 
the terms and conditions of the -insurance being agi ecd to be al^oi ed. 
And the poheies underwritten in heu thereof must be produced. ^ 

It is apprehended that this fourth case will not happen very often ; 
because the Act of the 35 Geo. III. cap 63, by which a percentage stamp- 
duty was first laid on policies of insmance, allows (sect. 13) alterations 
to he made in the terms and conditions of an insurance upon the policy 
Itself, without requiring any additional stamp-duty, so that such altera- 
tion be made before notice of the termination of the risk originally 
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insured, and so that the thing insured shall remain the property of the 
same person oi persons, and so that such alteration shall not prolong the 
term insured beyond the period allowed by that Act (namely, twelve 
months, in cases of insurance for a certain term or period of time), 
and so that no additional or farther sum shall be insured by reason or 
means of such alteration. And it is presumed that it will be found less 
troublesome to make the alterations agreed upon in the original policy 
itself than to get a new one underwritten. And it is to be observed 
that, although a n%w pohcy shall be underwritten, the stamp-duty on 
the original policy cannot be allowed, on account of any other altera- 
tions, than might have been made in the pohcy itself under the Act 
referred to. Upon which it has been held by the Court of Eling’s 
Bench, that an insurance on ‘ ship and outfit ’ could not be altered to 
an insurance on * ship and goods ’ without a fresh stamp. And in 
another case where an insura^jce was made on goods and specie, in §hip 
or ships, which should sail between the 1st October 1799 and the 1st 
June 1800, and it w«s afterwards agreed, by a memorandum written 
on the pohcy on J;he 11th June 1800, to extend the time of saihng to 
the^ist August 1800, thia alteration was held to be withm the Act 
and valid. * * 

If, in the second, third, or fourth case, some only of the under- 
writers on the policy brought for allowance shall have underwritten 


another policy in lieu thereof, and if any legal proceedings I’urther pro- 
shall be intended to be mstituted by or on behalf of the vision re- 
insured, m.respect of any sum or sums underwritten on and 

the first policy and not transferred to the second, which 4tli Cases, 
may require the production of the first policy, and the 
insured or his or their broker or agent shall be desirous of retain- 
ing the first pohcy, and of having the stamp thereon expxmged and 
another stamp substituted for denoting only the duty payable in respect 
of the sum or sums not transferred, a special application must be made 


to the Commissioners of Stamps, at their Head Office, for that purpose, 
within three calendar months after the date of the last subscription on 


the first policy, accompanied with an affidavit of the fact of legal pro- 
ceedings being intended, and with such other documents as are before 
requijred for establishing the claim to an allowance of duty in these 
cases respectively. 


Fifth Cash, Act Sect. 1. ^Where a policy shall be un- 

derwritten, and the insurance shall be made subject 
to the approbation of the insured, and such condition 
shall be expressed in the policy, and the insured shall signify 
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his or their disapprobation thereof, within the time to be pre- 
scribed for that purpose in and by the policy. 

In tins case, application must bo made for the allowance within three 
calendar months after the time so proscribed for disapprobation. And 
the claimant must write upon or annex to the policy brought lor 
allowance a statement, signed by him, that the insured did signify his 
or their disapprobation of the insurance, within the time prescribed by 
the policy for that purpose ; — and that the insurnsnee has been can- 
celled and the premium returned or agreed to be returned, on that 
ground by all the underwriters, or by all, except those {naming 
them) who are deceased, or become bankrupt or insane, or departed out 
of the realm, specifying the particular circumstance attending each. The 
claimant must also make an affidavit to the purport or efibet of the Form 
No. 2, A. in the Appendix, referring to the statement wiitten upon or 
annexed to the policies of this class, and verifying the same ; and ho 
must indorse on the affidavit or annex thereto a ^ist or schedule of the 
policies, with the amount of the duty on each, for^which he claims 
allowance. The policies of this class brought for allowance misfit be 
delivered up to be cancelled, and must each of them contain a declara- 
tion, signed by all the underwriters (except as afore&id), that the 
insurance thereby made is cancelled and the premium returned, on the 
ground of disapprobation only. 

But if any underwriter shall refuse to return the premium and sign 
such declaration, or if the declaration shall not in fact be signed by all 
the underwriters, except as above mentioned, no allowance of stamp- 
duty can be made. 

Sixth Case, Sect. 1 Where insurance shall be made 

upon any ship or ships — or upon any goods or property on 
m Risk any ship or ships— or upon the freight of any 

Ro Interest, giiip or ships — or Upon any other interest in or re- 
lating to any ship or ships — for a particular voyage — and the 
ship or ships shall not proceed at all upon the voyage specified, 
— or shall not proceed thereon at or within the time specified, 
if any. And also where insurance shall be made upon goods or 
other property on board any ship or ships — or upon any in- 
terest in or relating to any ship or ships — for or upon a paiti- 
cular voyage — and the goods or property intended to be insured 
shall not be shipped at all — or not within the time specified — 
or not on board the ship or ships named or described — or it 
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shall turn out that the insured had not the interest intended to 
be insured. 

In these cases, apphcation must he made for the allowance within 
three calendar months after the msured, if in Great Britain, or his or 
their broker or agent, if the insured be out of Great Britain, shall 
know the facts upon which his claim to an allowance is founded. And 
the claimant must write upon or annex to the policy a statement signed 
by him, and dated#on the day of his application, specifying the parti- 
cular facts Und circumstances upon which he claims the allowance, so 

as to show that his claim falls within the provisions of the Act and 

stating that such facts and circumstances have come to his knowledge, 
within three calendar months preceding the date of his application, and 
not before, if he be himself the insured, or if he be the broker or agent 
and the insured be out of Great Bntam, which must be positively 
stated— -and that the insurance has been cancelled and the pre- 
mium returned or agreed to be returned, on the ground only of the 
facts stated by all the underwriters, or by all, except those {naming 
t\en^ who are de*ceased, or become bankrupt or insane, or departed out 
of the realm, as the case may be, specifying the particular circumstance 
attending eaclm—and also*that the underwriters have run no nsh what- 
ever U7ider the policy brought for allowance — or {tf the fact he so) that 
another policy hath been underwritten, whereby the same property or 
interest has been insured, to the same amount, for or upon some other 
voyage, or for or upon the same voyage to be performed at some other 
time ; whicTi other policy must be produced 

If the insured shall be in Great Britain, and the claim for the 
allowance shall be made by his broker or agent, there must be delivered 
with the policy an affidavit by the insured, specifying the partimlar 
facts and circumstances upon which the allowance is claimed, and that 
such facts and circumstances have come to his knowledge since some 
given day^ and not before, so that it may clearly appear whether the 
fipplication for the allowance is made within the three months pre- 
scribed by the Act. Which affidavit must be to the purport or effect 
of the Form No. 2, B. in the Appendix. 

The claimant must also make an affidavit to the purport or effect of 
the A)rm No. 2, A. in the Appendix, referring to the statements 
written upon of annexed to the pohcies of this class, and verifying the 
same ; and he must indorse on the affidavit, or annex thereto, a list or 
schedule of the policies, with the amount of the duty on each, for which 
he claims allowance. The policies of this class brought for allowance 
must be delivered up to be cancelled, and must each of them contain a 
declaration, signed by all the underwriters (except as aforesaid), that 
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the insurance thereby made is cancelled and the pioininm rctiunod, on 
the ground that the ship or ships did not proceed upon the voyage 
specified, or some other of the giounds before mentioned, as the case 
may bo. 

But if any underwriter shall refim to return the premium and sign 
such declaration, or if the declaration shall not in fact be signed by all 
the underwriters, except as above mentioned, no allowance of stamp- 
duty can be made. 

Seventh Case, Act Sect. 4. Where insurance shall be 

made on any ship or ships — or on goods or other property on 
Short In- ^oard any ship or ships — or on the freight of or other 
terest. interest in or relating to any ship or ships — and the 
sum insured on the account of any one person, or on the joint 
account of two or more persons, shall be found to exceed the 
value of his or their property or interest, bj^the sum of 1,000^., 
where the duty shall be at the rate of Is. M. per cent., or by 
the sum of 500Z., where the duty shall be at the rate of 2s? Gel 
per cent, or above : provided the property or interest insured 
he not expressly valued^ in the policy^ at the sum insured 
thereon. 

In this case, application must be made for the allowance yrithin three 
calendar morths, after the value of the interest or property on which 
the risk shall have attached shall be known to the insured, if in Great 
Britain, or to his or their broker or agent, if out of Great Britain. The 
allowance must he claimed for so much only of the stamp-duty on the 
policy as shall exceed the duty payable in respect of the value of the 
property or interest on which the risk shall have attached ; and, m 
calculating the duty so payable, it must be observed that the full duty 
for lOOZ. 13 payable for any and every fractional part of 100/ value of 
each separate and distinct property or interest. And satisfactory proof 
must be given of the value thereof. 

The policy in this case must he delivered up to be cancelled, and 
must contain a declaration, signed by all the underwriters (except such 
as may be deceased, or have become bankrupt or insane, or have 
departed out of the realm), that the premium is returned, on account of 
short interest^ m respect of their several proportions of the excess of the 
sum insured beyond the value of the property or interest on which the 
risk shall have attached. 

But if any underwriter shall refuse to return the premium and sign 
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such declaration, or if the declaration shall not in fact be signed by all 
the underwrite, except as above mentioned, no allowance of stamp- 
duty can be made. Nor can any allowance be made on account of 
short interest in any case where the property or interest insured shall 
be expressly valued at the sum insured thereon^ m and by the pohcy 
whereby the insurance shall be made. 

If the allowance shall be claimed by the insured in person, he must 
make an affidavit to the purport or effect of the Form No. 3, A. in the 
Appendix. » 

If the aHowance shall be claimed by the broker or agent of the 
insured, and the insured shall he in Great Britain^ there must be 
dehvered with the policy an affidavit by the insured, to the purport or 
effect of the Form No. 3, B. in the Appendix ; and the broker or agent 
must make an affidavit to the purport or effect of the Form No. 3, C. 
in the Appendix. 

If the allowance shall be* claimed by the broker or agent of the 
insured, and the insured shall he out of Cheat Britain, the broker or 
agent must make an affidavit to the purport or effect of the Form No. 
3, Ih in the Appendix. 

And where the allowance is claime(i by a broker or agent, he must 
indorse on his^affidavit, or annex thereto, a list or schedule of the 
policies of this class, specifying the sum insured on every separate 
property or interest, and the actual value thereof, and the excess of 
duty for which he claims allowance. 

No provision is made by the Act for the case of double insurance, 
and therefore no allowance can be made for the duty on either of the 

policies underwritten in such case, unless the amoimt ^ - 

/ Double Insurance 

of the sums insured by both parties shall exceed the 

value of the property or interest insured ; in which case there will be 
short interest, and an allowance may be made for so much accordmgly. 

Norn, Act Sect. 5 —No allowance is to be made, in any of the cases 
herein before mentioned, if the policy brought for allowance shall be 
underwritten to a greater amount than the stamp-duty thereon will 


cover. 


Eighth Case, Act Sect, 6, ^Where a policy shall be 

undeflivritten to a greater amount than the stamp-duty thereon 
will cover ; Eluding the case of a policy intended for an 
insurance liable to a lower rate of duty, but having an in-- 
Burance liable to a higher rate of duty made thereon by mistake. 

In this case, application must be made for the allowance within seven 
office days after the date of the last subscription on the policy. And 
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the claimant must write upon or annex to llie policy a statement, signed 
by him, declaring that it was inadvertently underwrij^en beyond the 
sum which the stamp-duty thereon will cover, and that another policy 
duly stamped was underwritten in lieu thereof, within three days after’- 
wards^ by the same persons, to the same amount, on the same property 
01 interest, and for the same risk in all respects ; or by some of tho 
same persons (if all the underwriters cannot be procured to underwrite 
another policy within the three days) to the amount of £ 
on the same property or interest, and for the same risk in all respects. 
The claimant must also make an afHdavit, to the purport or effect of 
the Form No. 2, A. m the Appendix, referring to the statement written 
upon or annexed to the policy brought for allowance, and verifying the 
same ; and he must indorse on the affidavit the sum for which the 
policy was issued, and the amount of the duty, for which an allowance 
is claimed. 

If the new policy be not underwritten to the same amount as the 
policy brought for allowance, a deduction must be made of so much of 
the stamp-duty on the first policy as shall be due for tho sum or sums 
not transferred to the second, and an allowance clainfed for the residue 
only. The policy brought fors allowance ‘"must be delivered up to 
be concelled. And the policy underwritten in lieu thereof must bo 
prodxiced. 

If, however, the claimant shall be desirous of retaining the policy 
brought for allowance, where the new policy shall not be underwritten 
to the same amount, and of having the stamp thereon expunged, and 
another stamp substituted for denoting only the duty payable in respect 
of the sum or sums not transfeirod to the new one, a special application 
must be made to the Commissioners of Stamps, at their Head Office, for 
that purpose, within the said seven days^ accompanied with the docu- 
ments above required in this case. 

And if in any case of a policy being underwritten to a gi’cater 
amount than the stamp-duty thereon will covef, it shall be inconvenient 
to get another policy underwritten in lieu theieof, and tho parties shall be 
desirous of paying the duty in respect of the sum or sums underwritten 
beyond what shall be covered by the stamp-duty thereon, and of having 
an additional stamp put on the policy for denoting the duty so to be 
paid, a special application must be made to the Commissioners of 
Stamps, at their Head Office, for that purpose, within office days 
after the date of the last subscription on the policy. 

Note. — ^All policies brought for an allowance of duty must be signed 
by the claimant in the margin, and have a date added to his signature, 
so as to identify them. 

Act Sects. 7, 11. — No allowance can be made, in any caF)e, whore it 
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depends on the condition of the underwriters signing a declaration of 
the return of j^mium, unless the underwriters shall sign such declara- 
tion, With their surnames at lengthy and not witt their initials only, as 
heretofore practised ; nor if the names of the^underwnters, subscribed 
to such declaration, shall be efiaced, or struck through with a pen, in 
such a manner as to be rendered illegible, or not easily compared with 
the names undJerwritten on the policy. It will also be necessary, 
where the underwriters’ names on the policy are struck out, that they 
should not be ablolutely obliterated, but that they should be left in a 
state that will admit of their being readily compared with the signa- 
tures to the declaration of the return of premium. 

Act Sect. 8 — ^Declarations certifying the return of premium, with an 
exception of not more than one shilling in the poimd or guinea, ftr the 
broker’s commission, and of any further sum not exceeding one-half per 
cent, on the sum insured, for^the underwriter’s trouble only, and not on 
account of any risk incurred^ will be sufficient; but the negative must 
be expressly stated. • 

Act Sect 11 -j-All affidavits (or solemn affirmations in the case of 
Qug/cers) in support of claims for any of the allowances before men- 
tioned, must be made before a Commfssioner of Stamps, or before an 
officer acting*under the authority of the Commissioner of Stamps, in 
which case the affidavits will he exempt from stamp-duty ; or before a 
Master in Chanceiy, ordinary or extraordinary, in England, or before a 
person duly commissioned to take affidavits by the Court of Session or 
the Court o/ Exchequer, in Scotland, in which case the affidavits must 
he written on a 2s. M. stamp. And the Commissioners of Stamps and 
their officers are authorised by the Act to call for such written docu- 
ments and other evidence as shah appear to be necessaiy for substan- 
tiating the claims made ffir any of the allowances aforesaid. 

Act Sect. 11. — ^All declarations of the return of premium must state 
the ground upon which the return is made, and that the insurance is 
cancelled and the premium returned, on that particular ground only, as 
the Act requires. And these declarations must be signed either by the 
persons who shall be liable as imderwriters or insurers on the policy 
brought for allowance, or by the persons who shall have under- 
written the policy for them, or by some other persons, having sufficient 
procu!^ations or authorities from them for the purpose, w-hich shall be 
produced. 

Note. — Act Sects 9, 10. — The Act imposes a penalty on any under- 
writer who ahfl.n knowingly and wilfully sign a false declaration of the 
grounds on which the premium on any policy shall be returned, or of 
the quantity of premium returned ; and also severe penalties on any 
person who shall forge, or procure to be forged, or assist m forging, the 

K E 
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name or handwriting of any underwriter, to any declaration of return 
of premium, or fraudulently alter, or procure to bo altcTcd, or assist in 
altering, any such declaration, afler it shall have been signed by any 
underwriter, or who shall utter or make use of any such declaration, 
knowing the same to have been fraudulently altered, or the name or 
handwriting of any underwriter to have been forged thereon, for the 
purpose of obtaining any such allowance as aforesaid, or who shall 
make a false oath or affirmation concerning any of the matters afore- 
said. 

Note also, — In those cases in which application for allowance is 
required to be made withm a certain time after the date of the last 
subscription on the pohey, no allowance can be made, if the date 
shall appear to have been erased, or altered so as to obliterate what 
was first written. 

And no allowance of duty on any pol^py will be granted, upon the 
afiidavit of any other person than the insured, or the broker or agent of 
the insured, who procured the insurance to be made. 

Wm. KapJPen, Secretary. 
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THE POLICY OF MARINE INSURANCE OF PARIS 

Sworn Broker’s Name and Address, - 
No. A* 10,000. Bated the of 

Assured, Messrs. * 

Ship’s Name, — 

Captain’s Name, 

• 

Sum Insured ^ . 

Premium at * percent. 

Policy and Stamp 

Total 

Voyage, to . 

ArticlH 1. — ^The insurers take at their risk all damages and 
losses arising from storm, shipwreck, stranding, collision, forced 
putting into port, forced change of route, of voyage and ot 
vessel, jettison, fire, robbery, captures and molestations by 
pirates, barratry of master, and generally all chances and acci- 
dents of the sea. 

Article 2. — Risks of war are not at the insurers’ charge, 
unless there be an express agreement. In that case, it is 
understood that they are answerable for all damages and losses 
arising from war, hostilities, reprisals, arrests, captures, and 
inolestations,*of any government, friendly or hostile, recognised 
or not recognised, and generally all chances and accidents of 
war. 

Article 3.— The insurers are free from all damages and 
losses arising from the natural defect of the thing (insured) ; 

K K 2 
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from captures, confiscations, and any events arising from smug- 
gling, and illegal and clandestine commerce ; from barratry of 
the master, if it bear the character of deceit or fraud — but only 
with regard to the shipowners, whether proprietors or persons 
clothed with owner’s rights {lews ayant droit), when the 
captain is of their choice; in fact, of all, expenses whatever, 
of quarantine, wintering, and demurrage. 

Akticle 4 — In term-policies, the insurers are exem'pt, except 
when otherwise agreed, from risks of Senegal at all seasons, 
and of those of the Black Sea, Baltic, and North Seas on the 
further side of Dunkerque from the 1st October to the 
1st April. 

Abtiolb 5. — The risk on property commences from the 
moment of its being laden on board, and fiintehes at the moment 
of its landing at the place of destination. The rfek of transport 
by lighters and barges, from the shore (Jn board (the ship) and 
from on board to the shore, in the ports, roadsteads, and riveis 
of lading and discharge, as well as all transhipments at Havre 
and Honfleur, for proceeding up to Eouen, are always at the 
insurer’s charge. In case of assurances at fixed or time 
premiums, the risk continues on the objects substituted for the 
first and arising from their sale or exchange, in so far as the 
sum insured agrees, and providing that there be proofs of their 
value and of their being included in the risk, in case of acci- 
dent or average. 

Auticle 6. — The risk on the hull (ship) commences from 
the moment the vessel has begun to load cargo, or, failing that, 
from the moment of her unmooring, and ceases five days after 
that she has been anchored or moored at her place of destination, 
providing that the discharge have not been completed scfoner, 
or that she have not taken on board goods for another voyage 
before the five days have expired. 

Article 7, — The risks of quarantine are at the insurer’s 
charge, at the place of destination. Should the vessel quaran- 
tine elsewhere, an increase of premium is to be paid, viz. 1 per 
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cent, per mo^th on the ship, and |. per cent, on goods, counting 
from the day of departure to the day of return. 

Article 8. — ^In case of an insurance at fixed premium for a 
voyage beyond Cape Horn or the Cape of Grood Hope, the 
captain is allowed six months’ stay, to count from the day of 
his arrival at the first port, where he is to commence ope- 
rations : only fipur months are allowed for other voyages. At 
the expifation of those terms, every month’s stay, over and 
above, gives rise to an increase of premium of f per cent, per 
month, till the close of the twelfth month. From that time 
the insurers are free from all risks, and have a right to two- 
thirds of the fixed premium, stated by the policy ; and further, 
to the increase of premium arising from the protraction of the 
ship’s stay. • 

Article 9.'*-In all cases where the premium is reckoned by 
periods of a month or otherwise,<ievery period begun is counted 
as completdfi. 

Article 10.— Should the insurance be made on unnamed 
ships (ship-or-ships’ policy), the assured is bound to make 
known the ship’s name within six months’ time, at latest, for 
voyages beyond Capes Horn and Good Hope, in four months’ 
time for voyages of long duration, in two months for long 
coasting voyages, and in one month for short coasting voyages, 
the whole reckoning from the date of the policy; failing which, 
the policy is null {de plein droit ) ; and the insurers are paid 
^ per cent, for cancellation on long voyages, ^ per cent, on 
coasting voyages. 

Article 11. — ^When an insurance is made on a ship sailing 
from Europe, should her departure be delayed for more than three 
mofiths, dating from the time of sigmng the acceptance of the 
risk, the insurers have the right of annulling the policy, and are 
entitled to keep i per cent., under head of return for cancel- 
lation. 

Article 12. — Abandonment, on the ground of want of news, 
can be made after a year for all voyages on this side of Capes 



502 


A MANUAL OF MARINB INSURANCE. 


Horn and Grood Hope ; and after two years for vo^^^ages beyond 
those Capes ; the whole counting from the day of date of the 
last news received. 

Abandonment of goods cannot be made, except in the case 
provided for in the preceding paragraph, and by the 394th 
Article of the ^ Code of Commerce,’ and in a case in which, inde- 
pendently of all charges whatever, the loss, or material deterio- 
ration, absorbs three-fourths of the value. Any other case, even 
til at of a sale, in the course of the voyage, gives no right for 
abandonment of goods (facultSs). 

Abandonment of ship cannot be made, except in the case of 
want of news, shipwreck, stranding •vjith violence {avec hris), 
which render the vessel innavigable, or of innavigability arising 
from any other accident of the sea* The directions of the Code 
of Commerce ’ (and notably those of the Articles '369 and 37^), 
being contrary to the provisidhs of the preceding paragraphs, 
are hereby expressly modified. [This means that tfie parties to 
the policy agree to depart from the code.] 

Article 13. — ^Whether there bo or be not ground for abandon- 
ment, and without prejudicing in any way his rights, the assured 
is bound to watch over the safety and preservation of the 
objects insured. 

Article 14. — Greneral averages are adjusted independently 
of particular averages, without accumulation {oumulaMon\ and 
are payable under a reduction of 1 per cent, of the insured 
value for voyages of long duration, and 2 per cent, for long or 
short coasting voyages. 

The proportion of average falling on freight shall never be 
placed to the insurers of ship. ^ 

Article 15, — Particular averages on hull, l:;eel, rig^ng, 
furniture, and appurtenances, are payable with a reduction of 
3 per cent, of their insured value. 

Article 16. — In case of insurance at fixed premium {prime 
li4e)y or for time, every voyage is the subject of a separate 
adjustment. The close of each voyage is determined in the 
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way mentioned in the first paragraph of Articles 5 and 6, and 
the subsequent voyage is considered to begin immediately. 

Article 17. — ^In case of abandonment of ship, the shipowner 
remains liable for the wages due to the crew previously to the 
voyage on which the accident took place. 

Article 18. — ^Those objects only are admitted in particular 
averages on •ship which replace those which have been lost or 
damaged .*bjj^ accidents of the seas ; and all things substituted 
at the insurer’s charge are subject to a reduction of a third of 
their proved cost at the place where the repairs were executed. 
That reduction applies equally to all repairs, refittings, and 
labour ; nevertheless it is not made on anchors, and is fixed at 
15 per cent, on iron chain-cables. The same reductions are 
applicable to adjllstment of the indemnities due for general 
averages by iflsurers on ship. 

The provisions and wages of the crew during repairs are not 
at the insufer’s charge. 

In fishing risks, insurers are free from all losses and averages 
arising on the boats, fishing implements, anchors, chains, cables, 
and appurtenances, during the fishing and anchorage. In the 
same manner, in the various anchorages of the Isle de Bourbon^ 
the loss, be it in general or particular averages, whether the 
insurance be on ship, anchors, chains, cables, or appurtenances, 
is not at the insurer’s charge. 

Article 19. — Bottomry-premiums contracted for repairs and 
extraordinary expenses during the voyage, are only at the 
insurer’s charge up to the place where that voyage terminates 
(JA&w de destination). All loans contracted at that place are not 
at their charge (leur demeurent Urangers). 

Article 20. — The following articles are free from particular 
average : — Fresh and dried fruits, cheeses, wool in the grease, 
salt, feathers, liquids in bottles, mirrors, and other fragile objects, 
and goods subject to lust ; nevertheless, in cases of collision, or 
stranding with violence, particular averages on these objects are 
paid, with a reduction of 15 per cent, of their insured value. 
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In case of particular average on other merchandise the insurers 
only pay the excess or overplus of — 


3 PER CENT ON 


Alum 

Cloths and other W oollen- 

Pepper, in bags 

Butter 

stuffs 

Peruvian Bark 

Wood 

Coined specie 

Ribbons 

Pitch and Tar 

Madder, in casks 

Soap 

Coffee, in casks 

Indigo 

Silk apd Silk-stuffs 

Cinnamon 

Washed Wool 

Sulphur 

Cassia Lignea 

Metals 

Tallow 

Wax 

Mercery 

Tea 

Cloves 

G-oldsmitVs Ware and fine 

Linens, and Linen and 

Cochineal 

Jewellery 

Cotton Goods 

Tarred Eope 

Lace Goods 

Quicksilver 

Raw Cotton 

Precious Stones 

Allspice, in bags ^ 

Verdigrise 


5 Vm CENT ON 

ir 

Madder-root 

Horn 

Rice, in^asks 

Raise Jewellery 

Cotton-thread r 

Saddlery ^ 

Cocoa, m casks 

Indian Sa&on Meal, in 

p Sugar, in -casks or cases 

Coal 

barrels 

Tobacco, in^casks 

G-lue, in casks or cases 

Ginger, in casks 


XJntarred Rope 

Gum, m casks 

10 PEB CENT ON 


Almonds, in casks 

Grain and Seed, in barrels 

Potash, Pea'i'lash, and 

Starch 

or sacks 

Alkali (weed-ash) 

Aniseed 

Engravings and Litho- 

Pepper and Allspice, in 

Cocoa, in sacks or bales 

graphs 

bulk 

Coffee, in bulk 

Cashmere Wool 

Carbonate of Soda 

Hemp and Plax 

Liquids, in casks 

Soda 

Horsehair and Hair 

Animal-black 

Sumac 

Leather and Skins 

Gall-nut 

Sugar, in bags or bales 

Oak-bark 

Paper and Stationery, in 

Tobacco, in bags or bales 

Meal, in sacks 

cases 

Dies 

Plour of Sulphur 

Purs 

Blue Linen Cloths, called 

Cinger, in sacks 

Dried or salted Pish 

‘ Guinea Cloths ^ 

G-um, in sacks or bulk 

Rice, an bags 

Salted Meats 

ir 


16 PBB CENT. ON 

r 

Cocoa, in bulk 

Nitrates 

Paper and Stationery 

Grrain and Seed, in bulk 
Dried Vegetables 

Hay and Straw 

Oil-cakes 


The quota of the fmnchiBe on subjects not mentioned in the 
preceding table is fixed at 5 per cent. 
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The fT(inQhis6 of 10 per cent, fixed, as above, for liquids 
in casks, is Jlidependent of the ordinary franchise for leakage, 
which is fixed at 2 per cent, in short coasting voyages, 4 per 
cent, in long coasting voyages, and 10 per cent, for voyages of 
long duration. 

AitTioiiE 21. — ^The frmichises resolved upon in the article 
preceding, are gnly deducted in the case of damage to the thing 
insured Particular averages, composed only of ex- 

penses, or which arise from proportional contributions, are paid 
with a reduction of 1 per cent, of the sum insured, and that 
independently of particular averages arising from damage 
(maUrielles). 

Articlb 22. — ^The sum subscribed by each insurer is the 
limit of his engagd!ments ; he can never be accountable for more 
than his subscription. 

Article 23. — ^Indemnities formccidents, and for general and 
particular Averages, are adjusted according to the laws and 
usages of France, whatever be the place where the accident 
occurred, or where the voyage terminated, or where the adjust- 
ment has been made up. 

Article 24. — All losses and averages, at the insurer’s charge, 
are paid in cash, without discount, fifteen days after the de- 
posit of the substantiating documents {pieces justificatives), to 
the bearer of those documents and of the present policy, with- 
out his being obliged to use a power of attorney (procura- 
tion). 

Article 25. — In case of payment of losses or averages before 
account for premium has been paid, the insurers can deduct 
from the indemnity credited by them the amount of that ac- 
couM, which is there to be taken as cash. 

Article 26. — In case of nonpayment of premium, proved 
by the Usher {huissier)^ the insurers have the right to require 
security, or to annul the insurance. 

Article 27. — It is agreed that the captain in command may 
be accepted or not {regu\ or another may be substituted ; and 
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that the manner m which his name is spelt docs ^pot prejudice 
the insurance. 

Article 28. — The insurers and assured mutually engage to 
act conformably to the maritime laws and regulations in force^ 
as regards those points not provided for by the present policy. 

Article 29. — ^The present assurance is made, Most or not 
lost ’ (bonnes on mauvaises now)elles\ to be ^executed freely 
and in good faith, the parties hereto renouncing Hhe league and 
a half per hour.’ 
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Abandonment 

clause introduced in respect of, 138 

in the Paris policy, 148 * 

abandonee of ship entitled to height due, 3*34 

abandonment of ship in mutual clubs, 417 

Accounts 

between underwnter and broker, ^^49, 361 
betwee# broker an^ assured, 361, 369 
how kept by the broker, 361 
cash and credit account, 362 
credit account stopped by a loss, 363 
settlement of credit account, 363 
cash^ccounts, greatly increased lately, 365 
some disadvantages of cash accounts, 3G5 
rarely means ready money, 365 
settlement of loss on cash account, 369 

Adler, Mr. M. M. 

paper on Government Life Annuities, 7 

Admiralty Court 

change of practice in, as to underwriters, 241 

Advances 

connected with freight and insurance, 288 
% conditions under which advances are made, 290 
repayabk out of freight, 292 
on captain’s personal security, 292 
advance freight contributes on gross amount, 325 

African voyages 

nature of interest in, 254 

methods of overcoming difficulties about, 254 

insurances on, 302 
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Alboin 

Kin^ of the Lombards, IG 

Alliance Assurance Company 

commences marino business m 1824, 41 

‘ All other Perils ’ 

clause in policy, 135 

‘ Althea ’ 

the cargo of, 39 

Amalfi 

compass invented at, note, 48 

Amicable Assurance Company 

established in 1706, 47 

Aaichorage 

terminates risk on ship, 127 
■what is proper anchorage, 127 
not at anchor, 179 

Anchors and chains 

how paid for in clubs, 412 

Angerstein, Mr. 

his evidence in Parliament, 39 

Antwerp 

insurance at, in A.n. 1622, 29 

Appeal 

final appeal in conflict of law and custom, 460 

Approval 

order for assurance on approval, 854 

Assignment of policy 

what is sufiicient to constitute assignment, 379 

forms for assignment, 879 

Act regulating assignment, of 1867, 389 

Assurance 

another name for insurance, 46 
common assurances, 47 
a name well known in Elizabeth’s time, 30 
meant also conveyance, 30 

Assurance Company. See Insurance Company 
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Assured 

ultunateljipays losses, 50 
and sometliing more^ 59 
bound to communicate material information, 74 
not excused by concealment of material information, though after- 
wards proved false, 74 
pays the policy duty, 209 
frequently employs a broker, 350 
appearing ii^ character of broker, 362 

‘ At and from ’ 

clause in policy, 124 
enquiry aa to meanmg of, 125 
frequent description in pohcy, 182 
how to be construed, 182 
defined in policy, 256 
necessity of clause, 257 
customary use of the words, 444 
legal meaning, 4^ 

Austrian Lloyd’s, 3^ 

Bartering voyages? See African voyage 

Benefit Society, 7 

Betting 

forn^ilated, 1, note 

Bill of lading 

a contract of mutual duties, 313 
of steam companies, 315 

Black Book of the Admiralty, 13 
Boats. See Craft and boats 
Bonds 

bottomry, hypothecation, &c., 3 
msurances on bottomry and respondentia bonds, 279, 293 
<1 nature of, 292 

* do not contribute to general average, 293 
proceedings on, in admiralty, 293 

Broker 

acts in some places in a double capacity, 80, 352 
in Liverpool and elsewhere, signs on account of underwriters, 80 
cannot recover commission for an unstamped policy, 91 
running accounts between underwriters and brokers, 210 
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Broker — continued 

action against; by underwriter, for premiums, 210 
employment of middleman general in oxtenaivo commerce, M 
advantages of a soparato profession, *"514, 8(K) 

Ins duties and position, B44, 3r)3 

paid by underwriter, 34(> 

his accounts with underwriter, 340 

generally speaking, the assured’s employes, 350 

his duty described, 352 

bound to commimicate to the underwriter all necessary 
information, 363 
need not report generalties, 363 
must answer imderwriter’s enquiries, 353 
but must also consult assured’s interest, 363 
his difficulties under vague orders, 354, 366 
his need of discretion, 365 
bound to use all efforts to effect an instlranco, 365 
what is expected of a broker, 356 
bound to do certain things even without diroctibns, 357 
differ in their mode of filling up policy, 357 
excused by universal practice, 358 
errors of brokers, 300 ^ 

his account with the assured, 360, 300 
and with the underwriter, 801 
how he keeps his accounts, 301, 302 
cannot restrain underwriters from paying loss to assured, 371 
his lien on policy, 382, 386 
summary of qualifications required, 387 

Brokerage 

Insurance agent’s emoluments, 340 
apparently paid by underwriter, 340 
inexact method of reckoning, 817 

Bristol 

underwriting at, 42 

Bubbles 

South Sea and other, 30 
in HoUand, 30 

Burial Club, Eoman 

rules of one inscribed on an altar, 7 

Calls 

take the place of premiums in mutual clubs, 400, 405 
manner of making, 4C^ 



INDEX. 


511 


Cancelment of policy 

for want interest, 212 

underwriters formerly entitled to one quarter per cent for cancella- 
tion, 212 

of open policy, 263 

Candia, Island of Crete 

produced Sack wme, 28 

OateUans, 2], 

Charles I. 

confers exclusive privileges, 35 

. Charles IE. 

Hs poverty consents, 35 

Chartered Companies'* 

extraordinaiy rise in price of stock, 30 
and rapid fall, 36 
unable to pay tkeir subsidies, 36 
appeal to tbe crown for relief, 36^ 
are reconstructed, 36 
reestabfisbed in 1721, 37 
nearly shipwrecked at tbe outset, 37 
• amount of tbeir business in 1810, 40 
tbeir exclusive privileges partially repealed, 40 
sealing policies, 105 

Chartered freight. See Freight 
Charters 

granted to two companies in 1720, 33 

Claims on policies 

where to be adjusted, 149 

Claudius 

often referred to by writers on insurance, 11 
bis supposititious invention of insurance, 16 

Club rules 

the by-l^s of mutual societies, ^X) 

Clubs. See Mutual Insurance Societies 
Code 

Justinian, 2, note 

of laws, during tbe Crusades, 12 
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Code de Commerce, 15, 186 
Coeur-de-Liou, 14, note 
CoJfTee-house 

devoted to insurance, 32 

first estabhsfiod near Lombard Street, 32 

Coke, Sir Edward 

Institutes, 14, note 

Commerce 

rapid increase of, 39 

required further facilities for assurance, 39 
imports and exports m 1810, 39 
constantly increasing, 41 

Commissioners of Inland Eevenug 

may bo required to assess duty, and fix stamp in policies, 90 

to allow duty on slip, 04 «(. 

to provide parchment and paper and cost of stamping, 96 

to date each stamp on issue, 96 

to establish an office in Lond^^n for sale, OC 

may beep accounts with consumers under bCnd, 06 

Common assurances, 47 
Common carrier 

Ins duties, 327 

bound to complete his journey, 327 

Competition 

in insurance, 43 

Concealment 

of circumstances, 67 

relieves the underwriter from liability, 67 
when fraudulent, vitiates the policy, 67, 74 
when the assured may be silent, 68 
difficult to establish, 77 
reticence, in the Code de Commerce, 186 
of a material fact by brokers, 363 

Consolato del Mare, 12 
Constructive total loss 

different views of, in law and in practice, 440 
owner generally in law establishes his claim for, 441 

Consuls, Venetian, of merchants, 27 
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Contraxjt of affireightment 

its duties a3|^ privileges, 312 

form of contract, not very important, 313, note 

the covenanted duties under, 327 

Contract for insurance. See Slip 
Contradictory pleas 

illustrated in Carr v, Mont^wref 442 
paradoxical poiition of this case, 443 

Corporate associations 

strong feeling agffifcst them, 34 

^Corporations 

of the London Assurance, 34 
of the Royal Exchange Assurance, 34 
use their exclusive privileges with effect, 37 
prevent the founding of new offices, 38 

Countersigning 

what dangers may arise^ito assured ^m, 83 

Court of policies * 

a court of arbitration, 32 
falls into disuse, 82 

new constitution of 13 and 14 Charles 11,, 32 

Coutumiej: 

of Normandy, 13 

Craft and boats 

risk of, or in, 129 
included in policy, 256 

Crusades, 12 
Custom 

affectmg clauses in policy, 358 

of Lloyd’s partially adopted by the clubs, 409 

conflict between law and custom, 428 

universality of custom, 428 

CT&tom the origin of laws, 428 

limited by law, 430 

interprets and explains law, 430 

apphcalion to insurance, 431 

when practice entitled to the name of custom, 432 

no custom invariable, 434, 445 

growing disposition to disallow custom in law, 438 

persistence of, 438 

L L 
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Custom of Lloyd’s, 432 

difficulty of ascertaining, 433 

frequently disallowed in law, 438 

sometimes at issue witH common law, 438 

illustration from Jettison, 438 

illustration from constructive total loss, 440 

illustration from The Kmdngtm'B case, 444 

wlietlier an establislied custom contradicts a written contract, 440 

illustration from The !BomlayU case, 448 

illustration from KiMme u Emjgire Marint Inmrance Com- 
pmy, 461 

illustration from Sweeting v. Pearce^ 464 
notice must be given of custom of Lloyd’s, 464 
presumption of law contrary to usage of Lloyd’s, 466 
illustration from trade arbitrations, 466 
bad custom cannot be allowed, 460 

Cycle of probabilities, 52 
Daneion 

Greek loans on voyages, 4 
- « 

Dead freight. See !Preight 

Decree 

by Venetians against foreign insurance, 20 
proclamation of 1424, 21 
permissive, of Venetians, 27 
of 1686 and 1G07, 20 

Deeds 

poll and indented deeds, 108 

dates not inserted in deeds till Edward 11., 122 

Delivery of policy, 85 

its necessity, 80 

bow far technical delivery of importance, 87 
opportunity it gives to assured, 87 

Deviatioa 

from insured voyage, 180 

subject of an implied warranty, 174 

forms part of insurance law, 174 

does not avoid a time pobcy, 174 

not every stoppage or putting into port a deviation, 176 

deviation to rescue life, or give aid, 176 

Diana frigate, the, 39 
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Digest 

Justmian’sy^^ note 

Discount 

an allowance from premium, 210 
lias lost its true meaning, 211 
miscMevous effects of, 211, S67 
for cash settlements, 347 
on yearly accounts, 347, 363 
its pra^cal bSaring, 347 

Double insurance 

ground for return of premium, 217 

risks of the two insurers must he identical, 217 

when without firaud, 218 

assured may recover on which poli<^ he pleases, 218, 264 
may arise in several way^264 
sometimes with firaudulent intention, 264 
how premium returned, 264 
illustration (jf settlements on, 266 
0 difficulties relating to, from ownership of property, 267 

Duration of risk • * 

defined hy policy, 256 

East- India Companies 

their present numbers, 44 
their c^jmposition, 44 

East Indies 

Insurance companies existing there in 1810, 40 

Eleanor Duchess of Guienne, 13, note 
Elizabeth 

statute of, relating to insurance, 30 

establishes court of policies, 30 

feeling against corporations in her reign, 34 

recals privileges granted to monopolies, 34 

her candid confession to the House of Commons, 34 

Em^gon 

his belief tSat the Romans practised insurance, 15 
Engrossers 

alias monopolisers, 34 

Evidence 

whether slips producible as, 62 
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Exceptions 

whether they 'prove the rule/ 447 
practically are oppoaed to rules, 447 

Expectation of freight 

what moaaing in the words, 200 
all unpaid freight expectations, 200 
legally not insurable, 207 

‘ Eoenus,’ 4, 5 
Eire insurance, 47, 48 
Eire of London, 47 
‘ ErancMse ’ 

part of some foreign policies, 147, 140 
underwriter pays only tho excess of the franchise, 103 

Eranck, Dr. 0. H. H. 

treatise on Bottomry, 4 

Eraud 

whetlxer promoted by insurance, 40 

double insurances ■without fraud, 218 

three suppositions of, 220 

generally proyents return of premium, 220 

but when return may be claimed, 220 

of underwriter, 220 

when fraud on both sides, 223 

disturbs the course of ordinary transactions, 260 

Elorentines 

whether they invented insurance, 18 

republic, 18 

at war with Genoa, 21 

Ereight 

an insurable interest, 239, 272, 280 

expectation of freight, said not to be insurable, 239, 296 

after abandonment, 242 

is the shipowner’s profit by his vessel, 272 

insurance on, distinguished from a wager, 273 

may be lost by sea perils, 273 

difficult q^uestions concerning it, 273 

how treated in France, 273 

freight not received uninsurahle in Franco, 274 

as connected with advances and insurance, 276 

produces intricate combinations, 276 

definition of, 286 
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Freight — continued 

passage ino»ey also insurable, 286 

various methods of affreightment, 287 

who may insure freight, 288, 290 

advanced freight, 288 

hy steamers, 288 

when freight prepaid, 289 

freight, enters into value of goods, 289 

different metil^ods of paymg, 290 

on mo:|jthly freight, 291, 300 

by charter, 291 

duties involved thereby, 294 

by succeeding charter parties, 295 

in posse j too speculative for iasurance, 299 

separate insurable interests in, 303 

profit-freight, its nature, 305 

dead-freight, 306 * 

considered insurable, 306 

a contingent loss 8n freight, whether insurable, 307 
duties and privileges of a carrier by sea, 312 
• the contract of affreightment, 312, 327 
lien for, m France, ZIJc 
its contriBution to general average, 317 
why exceptional to other interests, 318 
gross amount insurable, 319 
and is at risk during the voyage, 319, 323 
erroneous views regarding its contribution, 320 
positioS of underwriters on freight, 324 
an anomaly in respect of other interests, 324 
expenses of reshipping cargo, 326, 330 
pro rata or distance-freight not recognised in this country, 328 
effect of payment on completion of voyage, 329 
freight advanced does not excuse the shipowner from his duties, 330 
held to be an mcident of the ship, 332 
payable to abandonee of ship, 334 

FreigFt-and-outfit clubs 

their nature and use, 303, 402, 419 
in what trades chiefly in use, 303, 402 
ijpope of their action, 419 
scale of payment, 420 

Friendly Assurance Company, the, 40 
General average 

Bottomry bonds do not contribute to, 293 

Genoese, 21 
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George I. 

incorporatoa the two chatterod companioe, «35 

Glasgow underwiitors 

their room, 42 

method of signing policies, 84 

Good faith 

ahould bo the foundation of the contract of insuninoo, 07 

Good safety 

of ship, 127 

Goods 

commencement of risk on, 126, 260 

termination of risk on, 128, 268 

landing of, 128 

methods of valuing, 133 

no implied warranty on, 101, 172 

how affected by unaeaworthinoss of ship, 172^ 

insurable interest in, 250 

sometimes used exclusively /or manufactoea, 260 

but really identical with merchandise, 260 

insurance of goods in bulk, 260 

and on goods in detail, 260 

advantage of valuing goods for insurance, 261 

various methods of ditto, 261 

underwriter's risk ceases when goods safely landed, 268 

damage on goods should bo ascertainod at once, 268 

*sold to arrive,’ 277 

Grant 

to the Hudson’s Bay Company, 35 

Greeks 

monetary loans on voyages, 4 

Grotius 

his Mare 14, note 

Guicciardini 

account of commerce between the Netherlands and England, 21r 
Guidon de la Mer,’ the, 19 
Hamburg 

insurance there in 1810, 40 
present number of offices, 43-46 
amount of insurance business at, 46 
construction of their offices, 46 
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Hovedon, Eoger of 

aecoimt of Bcliard I/s joimiey, 16, note 

Hudson^s Bay Company 

receives its grant in 1670, 35 

Illegality 

of policies, sometiines innocen^ 437 

Impignoption* 

bonds of, i 

Indemnity 

► bow far insurance is an, 69 
partial, 69 

conbems claims on policies, 60 
afforded by Mutual Insur^ce Societies, 401 

Indemriity Maxine liisurance Company, the 

founded in 3£24, 41 
• meaning of its title, 41^ 

• 

India and China Instirance Companies 

tbeir method of business, 369 
tbeir custom of retaining policies, 874 

Inscription 

Latm,% 8, note 
Lanuvium, 7 

Institutes 

Justinian’s, % note 
Cokers, 14, note 

Insurance 

essentially a modem system, 1 
whether provided for in the Justinian code, 2 
idea of, a probable one, 11 
invention due to modem era, 12 
supposed invention by Claudius, 16 
probably invented by the Lombards, 17 
suggestion*as to the Jews, 17, 18 
whether invented by Florentines, 18 
said to have been used in Italy, a.d. 1194, l8 
no legislation on it till the fourteenth century, 19 
first indications ampng the Venetians, 20 
known to be in practice in Venice in a.d. 1411, 20 
on foreign vessels by Venetians, 20 

• 
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Insurance — continued 

decree against, by Venetians, 20 f 

protoctod in Venice by proclamation of li)80 and 1005 and 1070, 23 

first indication in ICngland, 28 

on mercbancliflo from Omxdia in A.m 1512, 2H 

in use in England earlier tluin in Northern lilurope, 28 

at Antwerp in A.n. 1022, 29 

practised in Lombard Street in A.n. 1001, 29 

project for registering in A.n. 1027, 29 

sometimes called Assurance, 30, 40 

made at Royal Exchange in A.n. 1027, 30 

statute relating to, of 43 Elizabeth, 30 

its usage among merchants in A.n. 1601, 32 

illegal methods of, 40 

mutual system springs up, 40 

encouraged by Parliament in 1810, 41 

a new system commences in 1824, 4 1*' 

London the great mart of, 42 
increase of mutual societies for, 42 
in London at the present time, 43 
competition in, 43 
state of in Paris, 44 

in Hamburgh, 44 
at Stettin, 45 

benefit of to commerce, 40, 52 

a necessity now to trade, 46 

its invention duo to modern Europe, 40 

the same as assurance, 40 

meaning of the word, 40 

against fire, commenced in 1007, 47 

on life, dates in 1700, 47 

its object stated, 48 

includes some other risks, 48 

what security it affords, 48 

whether it prevents loss, 48 

or conduces to losses, 48 

stimulates scientific discovery, 48 

sometimes accused of opening a door to fraud, 49 

the seteurity which it provides, 49 

a mercenary transaction, 49, 57 

subdivision of liability an element, 49 

its true design in distributing losses, 60 

could not exist except for risk, 53 

marine insurance includes some other casualties, 53 

sometimes retrospective, 54 

on lives, 64 

not retrospective, 54 

marine insurance or interest, lost or not lost, 54 
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Insurance — conlinued 

calculated ;Drol)abilities^ 54 
^ aleatory/ 55 

clear definition necessary, 55 
an elastic system, 56 
suits itself to all contingencies, 56 
good faith necessary to, 56 
premium an essential part of, 67 
summary of its objects, 68 
whether a cofbplete indemnity, 69, 185 
how far af^ailable, 59 
good faith the basis of, 67 
as affected by stamp regulations, 88 
regulations by the Emperor Charles V., Ill 
Philip n. of Spain, 111 
city of Middlebuig, 111 
may be retrospective, 128 
the premium. See Premium 

when two persons effect insurance on same mterest, 285 

on passage jnoney of coolies, 236 

practically many illegjl insurances effected, 289 

technical and moral illegality of, 269 

those inwirances called ^honour policies/ 289 

re-insurances made legal by statute of 1864, 289 

by ^ ship or ships ’ pohcy, 258 

difficulty of ascertaining right to insure, 272 

on commissions and profits, 275 

in England, allowed on interests which are accruing, 276 

on mixed and other interests not enumerated, 277 

on submarine telegraphs, 278 

on prizes in war, 279 

on bottomry and respondentia bonds, 279, 298 
on treasure, 282 
on freight and advances, 286 
passage money also insurable, 286 
average-disbursements insurable, 294 

the uncertain future employment of a vessel not legally insurable, 
299 

but may be insured in freight-and-outfit clubs, 300 

wbat future freights may be insured, 800 

on freights payable monthly, 800 

on bartermg or African voyages, 802 

separate interests in freight insurable, 308 

illustrations of tins, 304 

on profit-foeight, 305 

a losmg freight, can it be insured, 807 

illustration of such a case, 309 

without medium of broker, 846 
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Insurance — continued 
motliod of business, 246 
doctrine as to prepayment of premium, ♦548 
not invalid, tliough ollbctod on Sunday, ^54 
insurance * on approval,’ 664 
bassardous cargoes and voyages, 408 
adjustment of claims on, 409 
customs relating to, 431 

Insurance Associations. See Mutual Insiufancc Societies 
Insurance broker. See Broker 

Insurance circles 
in Paris, 44, 46 
also called Beunions, 46 

Insurance Company 

one established at Bottordam in 1720, 36 

at Gouda, the same year, 37 

also at Delft, 37 

the Friendly Assurance, 40 r 

the London Union Society, 40 

the Alliance commences marine insurance in 1824, 41 

the Indemnity, founded in 1824, 41 

the Marine, founded in 1830, 41 

tho Amicable Life, 47 

considered as a single underwriter, 140 

Insurance Companies 

subject to dangers at their beginning, 37, 143 

attempt to introduce one in 1810, 38 

many in various parts of England in 1810, 40 

in the East and West Indies, 40 

in our colonies, 40 

in Hamburg in 1810, 40 

in north of Europe, 40 

in United States, 40 

many new, formed, 41 

adopt the ^ limited ’ principle, 41 

make out their own policies, 83, 106 

proceedings against, 140 

formerly not subjects for limited liability, 141 

tenacious of life, 142 

their form of receipt of premium, 849 

close business at 4 864 

do not accept business by letter, 800 

only by personal communication, 860 
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Insurance Street 

in Venice, 25, 26, 28 

lisijrer 

insurers of Lombard Street, 32 
rectitude of, in Elizabeth’s reign. 111 
how affected by the interest^ 240 

Insurers or Assurers. See Underwnters 
Interest* . 

a real, essential to insurance, 53 
commensurate interest, 63 
various Mnds of, 53 
immaterial interest, 63 

must exist at the commencement of the risk, 53 

sometimes lost, before iniurance, 54, 234 

lost or not lost, 54, 234 

adequacy of, 65 • 

essential to jhsurance, 56 

description of, in poli^, 124 

return of premium, for want of interest, 212 

excess o^ 213 * 

how it affects the underwriter, 213, 240 

want of interest not identical with absence of risk, 217 

necessity of, to an insurance, 234 

expectation of, 234 

may liave ceased to exist before policy is effected, 234 
when two persons insure the same, 2^ 
is not confined to material interest, 235 
what interest may be insured, 286 
lives not insured by marine policy, 236 
in passage money of coolies, 236 
policies effected ^ with or without ' interest, 236 
statute of George U* against this, 236 
legal and illegal interest, 238 
what constitutes illegality, 238 
two classes of illegality, 238 
what is meant by underwriter's interest, 239 
condsts not in the thing, but in the adventure, 240 
' acquired by underwriters on abandonment, 241 
in ships, &42 
what it embraces, 242 
in freight, 242, 272, 286 
in ship, does not diminish, 243 
in this is contrasted with interest in cargo, 243 
illustration of this position, 244 
value of ship, as an interest, 246 and a^endix 
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Interest — continued 

not to bo insured for more tlian its value, 247 
valued dilforontly in dilleront policies, 248 
m goods, 250 

identification of, necessary, 251 

valued and unvalued, 251 

advantage of valuing interest in goods, 251 

in African trade, 254 

and in bartering voyages, 254, 802 

in freight, not of the nature of a wager, 273 

in commissions and profits insurable, 275 

not allowed in France, 275 

insurance on mixed interests, 277 

and interests not enumerated above, 277 

in prizes in war, 279 

in bottomry bonds, See., 279, 208 

in average disbursements abroad, 294 

in monthly and other running freights, 800 

separate interest in firoight, insurable, 303 

illustrations of this, 304 

in dead-freight, 300 

Ireland 

stamp duties for, assimilated to those of England, 90 

Iron Crown, 16 

Italian Eepublic. See Eepublics 
Italy 

inffuranco said to have been used tbore iu a.d. llOd, 18 

Tames I. 

interference with monopolies, 85 

Jettison 

different remedy for in law or custom, 438 
whether claimable direct on policy, 439 

Jews 

suggested to have invented insurance, 17, 18 
familiar with usury and banking, 18 

Joint contribution 

for losses at sea, 29 

Jubilee 

laws of purchase of, 18 
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Jugements de la mer, 13 
Jus loci corvtactds, 149 
Jusflman. See Code 
Lanuvium 

inscription 7, note 

‘ Lutine frigate,’ 39 
Laws 

of Oleron, 12 
of Wisby, 12 
note concerning, 18, note 
commercial laws, their office, 484 
conflict of, 466 ^ 

liability 

STibdiTidon of, by insurance, 49 
^ mere chang*^ of liability not insurance, 49 
cessation of liability ih members clubs, 418 

Life Lisuxance, 48 
Limitations 

in policy, 56 

limited'liability 

adopted by insurance companies, 41 
of companies, 141 

Liverpool underwriters 

their room, 42 

method of signing policies, 84 

Lbyd 

opens his coffee-house, 83 

frequented by underwriters and merchants, 33 

Upyd’s 

became atrepresentative name, 33 
mistaken notion as to, 33 
Austrian, 83 

discussion in Parliament concerning, 38 
its flourishing condition in 1810, 38 
number of subscribers in 1771 and 1810, 38 
estimate of business affected there, 38 
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Lloyd's — continued 

immense losses paid by tliom, 39 

periodical absenteeism of underwriters, 40 

present number of its members and subscribers, 43 

slip used at, 04 

close business at 4 p.m., 354 

Sunday a dm mn^ 864^ 

committee of, 367 

course of business at, 875 

custom of Lloyd’s, 4^2 

Lloyd’s policy. See Policy 

Lombard 

another name for Pawn-house, 28 

Lombard Street 

insurance practised in, 22, 29 
meeting of merchants at, 28 
individual insurers of, 82 
coiTee-houso established near, 82 
mentioned in policy, 139 

Lombards, the 

they settle in London, 17 
probably invented insurance, 17 
merchants probably introduced policy, 110 

Lombardy, 16 

London 

present extent of insurance in, 48 

London Assurance, 35 

receives its charter in 1720, 38 
privileges it received thereby, 83 
statutes as to slips or labels, 03, 05 
policies of, 121 
proceedings against, 140 

London Union Society, the, 40 

Losses 

not prevented by insurance, 50 
how they affect the assured, 
distributed by insurance, 50 
are gradually paid in premiums, 50 
posted in Lloyd’s Ee^ster, 350 
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‘ Lost or not Lost,’ 122, 152 

its equivalent in the French policy, 152 
admission ii! policy of clause, 234 
^ahes insurance retrospective, 234 

Maiming, Mr. 

his motion in the House of Commons, 38 

Mare chmum^ 14, note 

Mare liberym^ 14, note 

Marine Insurance. See Insurance 

•Marine Insurance Company, the 

founded in 1836, 41 

Mariner’s compass 

invented at Amalfi, 48 

• ’ 

^Marxyat, Mri 

'* Ms speech in the House of Commons, 88 
opposes Manning's motion, 38* 

Materiality 

X)f representation, by whom decided, 75 and noie 
apparent contradictions as to, 75 
strikes different minds differently, 75 

Memorandum. See Warranty 
Merchandise. See Goods 
Merchants 

often unsystematic in detail, 86 
Baron Bramwell's reproof to, 86 

Misrepresentations 

if important, 67 

void the policy, when fraudulent, 67, 74 
•difficult to reconcile decisions in, 68 
difficult t# establish, 77 

Monopolies, 34 
Monopolisers, 34 

Mutual insurance clubs. See Mutual Insurance Sodeties 
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Mutual Insurance Societies 

the London Union, 40 

twenty existing in 1810, 40 

increase in numbers of, 42, 

extent of operations, 4»*1 

tboir present mimbor, 44 

no partnership of members, 44, 141 

their rules and management, 44 

manner of signing their policies, 85 

policy often continuous, 96 

stamp duty relating to, 96 

how managed, 141 

action against members, 141 

often combine their rules with Lloyd’s policy, 146, 410 

continuity of risk, 171 

^ calls ^ take the place of premium, 202, 223, 400, 406 

allowance for laying up, 224, 418 

thnir objects and nature described, 891 

resemble honofit societies, 391 

constitution of, 394, 390 

various requirements and adjustments, 396 

indemnity afforded by, 401 r 

localisation of, 403 

exist for one year only, 406 

committee of management, 400 

not applicable to very large communities, 400 

great variety in their rules, 407 

partially adopt custom of Lloyd’s, 400 

their warranties, 411 

inquisitorial character of, 411 

accumulation of claims, 412 

rule as to collisions, 412 

compensation clauses for different classes of ships, 413 

illustrations of foregoing, 414 

often pay wages or provisions of crew, 416 

give rewards to, or dismiss, masters or ofHcors, 410 

abandonment of ship, 417 

rule as to missing ships, 417 

cessation of members’ Hahility, 418 

vessels laid up, 418 

method of paying losses, 419 

protection clubs, 423 

advantages and disadvantages of, 424 

have sometimes unwritten usages, 467 

and stipulations to which the law will not give force, 467 

Mutuum, 11 
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Netherlands 

trade -with England in a jo. 1560, 29 
insurance fracticea in a.d. 1560, 29 
tendency to gambling in, 87 

New Insnraiice Company 

attempt to introduce it, 38 

‘NotGhiilty’ 

plea of fbe (^{artered companies, 34 

Novels * • 

Justinian’s, 2, note, 5 

^ Old South Sea House, 33 
Oleron 

laws of, 12 
roll of, 13 

note concerning, J.3, note 

^Ordormanee? the 

•of 1681, 19 

Over-insufance, 247 

Overland Eoute, 53 

policies effected on, 267 

Ownership 

of goods, the real test in double insurance, 267 

Pandects, 2, note 
Paris 

insurance in, 44 

number of companies established in, 45 

Park 

bis belief in the necessity of insurance, 11 

Parliament 

interferes and condemns monopolies, 35 
again interferes, 86 

pass an act in favour of the chartered companies in 1721, 37 
Mr. Manning’s motion on marine insurance 38 
the select committee of the House of Commons on marine insu- 
rance, 38 

Mr. Angerstein’s evidence in, 39 
IVIr, Bennett’s evidence in, 89 

M M 
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Peninsular and Onciital SUnuii Navijfiitiou C()inj)!iuy 

insure their own ycssoIh, 4.1 
insure in('rchantliM(s 4.1 
thoir ^ Ked Bill of Lading/ 4.1 

Perils of the seas 

classilioation of, 1.15 

excuse the shipowner under his contract, .1.10 

Policies, Court of, 30 
Policy 

the Venetian not discoverable, 20 
English policies not often preserved, 20 
on parchment, 20 
Venetian of 1780, 27 

of asBumnci', name well known in Eli^jiiheth’s time, .10, 47 
of insurance lirst confined to marine risk, 47 
limitations in, 50 
warraniios in, 50 

Lloyd’s policy, contains a rt'ceipt of promium, 57 
must be previously stamped, ,{01,01 ^ 

Lloyd’s policy made out of assurml, 80 ** 

of companies, made out by themselves, 80, 8.1 
manner of tilling up, 80 

immaterial whetlior written on parchment or paper, 81, 105 

cannot be stamped after execution, 81 

method of signing, 81, 10.'5 

little lestrictum as to who signs, 82 

no power of attorney required to sign, 8.1 

of companies, generally signed hy two dir(‘cttu*s, 81 

a seal usually ailix(‘d, 81, 30.5 

of the two chartered companies, sealed, 8.1, 1 05 

whether counter-signing of sec, rotary necessary, 81 

danger of counter-signatures, 8.1 

mutual insurance associations, how signed, 85 

witness not necessary to signature, 85 

delivery of policy necessary, 85, 100 

at Lloyd’s generally informal, 85 

no fixed form for delivery, 85 

should be examined by assured before accepting it, 88 

fire and life offices’ policy usually invite examination^ 88 

must bear proper stamps, 88, 107 

stamp-duty. See Stamps 

restamping policy, issued out of the United Kingdom, 102, 104 
the Lloyd’s policy interesting in itself, 108 
uncertain derivation of the name, 108 
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Policy — continued 

How long use in Eogland uncertain, 110 
its language indicates some antiquity, 110 
1708,;preserved at Lloyd’s, 110 
prct)al)ly n^froduced ))y Lombard merchants, 110 
mentioned in Elizabeth’s act of 1601, 111 
but in use preYiously, 111 

probably adopted by several countries about the same time, 112 
an obligation or covenant, 112 
its form, 112^ 

the form flo longer a convenient one, 113 
yet cannot be dispensed with, 113 
Lloyd’s policy, forms used only at Lloyd’s, 113 
a defimte contract, 114 
the common form of policy at length, 117 
the initials, 119 
solemn language of policy, 120 
inaccuracy of expression, 120 
^opening of the companies’ policies, 121 
of the Londpn assurance, 121 
•of the Koyal Exchange, 122 
the words ^lost or not lost,’ 122 • 

when it IHikes effect, l22 
^ at and from,’ 124, 125 
definition of voyage and mterest, 124 
identification of ship, 124 
limitation of risk, 124 
incepti^ of risk, 125, 170 
clause of touch and stay at, 129 
what permission is given in policy, 130 
distinguished a, valued and open policy, 131 
valuations in, 131 
ship-or-ships’ policy, 133,’ 258 
open or fioating policy, 133, 252 
place for valuation, 134 
^ all other perils ’ &c., 135, 137 
not an indemnity against every risk, 135 
the"^sue-and-labour ’ clause, 137 
new clause relating to abandonment, 13S 
{agot-policy, 139, 435 
&nfession-^f-premium clause, 142 
generally a fiction, 143 
< the warranty,’ 143 

foreign policies, more modem in form, 146 
Paris policy, 147 
contains the ^ franchises,’ 147 
translation of the Paris policy. See 
table of articles excluded in Pans policy, 148 
mm2 
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Policy — Gontinmd 

cldms oji, where to he adjiisl(Ml, 140 

the loaguo-<md«Iiali‘ per hour in hVoncli p()li(*y, IHii 

eumniary, 153 

coterminous policioB, 170 

for voya^yo and iimti what stamp r(^quiv(‘d, 171 

contains an aobiowledgmont for premium, 100 

law will not assist to recover on illegal polieii^s^ 1230 

^ honour policies/ 289 

valued policies, 251‘ 

erroneous filling up as to value, 254 

consecutive policy, 260 

^ floating ’ or open policy, 261 

warranties on an open policy, 268 

sometimes remain open inconveniently long, 263 

floating policies of Are companies, 26 cS 

diiferont modes of filling up policies, ?i57 

retention of policies hy hrokor, 871, 3H0 

transfer of, 877 

assignment of, 379, 889 

on cargoes to arrive, 880 

copy of policies, 881 

hroker’s lion on, 882 

illustration of difilculties of, 3B3 

Lloyd’s policy, customary use of, 437 

legal rights on, 439 

Policy-Broker, 344 

‘Policy of Insurance Act of 1807,’ 38!) 

Premium 

the form in which losses fall on the assured, 50 
an essential part of insurance, 57 
prepayment of, 57 

confessed to he paid in Lloyd’s policy, 57, 142, 109, 3 18 
cash premium, 57 
running account for, 67 
set-off of, 57 

payment of a condition precedent, 67, 109 
affected hy uncertain conditions, 58 
return of, 58 

the word premium does not occur in the Lloyd’s policy, 142 
is the underwriter’s consideration for his risk, 140 
diflerence “between English and French view of premium, 200 
validity of the policy dependent on the payment of premium, 200 
form of receipt for premium in policies of offices, 200 
hill sometimes drawn for premiums in India, 201 
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Premium — continued 

eiBfect of tlie plan, 201 

conditional premium in form of abatement, 201 
jio real premium in mutual insurance associations, 201 
^ calls ’ talie the place of premiums in clulb, 202, 223 
construction of premium, 202 

on life insurance, 202, 203, 225 
on fire insurance, 2(^, 206 
iuadeq[uacy of domestic fire premium, 203 
life premiunfi founded on vital statistics, ^3 
^ NorfliaApton ' and ^ Carlisle ^ tables, 204 
^English,’ and ^Actuaries’ experience’ tables, 204 
premium varied in different companies, ^4 
stiU only changes on equivalents, 206 

difference in nature of premiums in life and marine insurance, 205 
continuousness of life and fire premiums, 205 
fire premium more conventional, 206 
conditions different in the marine premium, ^7 
marine premiunwnot scientifically constructed, 208 
too uncert^ €o be quoted, 208 
combines many elements, 208 
in wbat manner constructed, 209# 
due immediately on*effecting insurance, 209 
set off of premium against losses, 210 
.action against broker for premiums not paid, 210 
deduction from premium, brokerage, and discount, 210 
returns of premium, 211 

inadequate premium under some circumstances, 213 
instances of the, 213 
on ship, 214 

how premium arranged, in case of double insurance, 219, 264 

Pretium, 6 

Principal 

undeclared, 361 
^ declared, 386 

Probabilities 

theory known to, but not utilised, 1 
^ work out by accumulation of cases 51, 52 
• contrasted with possibilities, 51 

Proclamation 

of Venetians, a,d. 1670, 22 
A.D. 1706, 27 

Profits 

an insurable interest, 276 
wbat risks subject to, 276 
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Protection Clubs 

tlioir object, 42.‘$ 

Protest 

ilio aliipowner’s clcf(*ncc ag'amat clainm, fUT) 
whotlior incuiuboiit on him to extend it, 

Eawdon Brown, Esq, 

Ms calendar of Venetian state papers, lt‘)7 

Eeceipt clause 

forms part of Lloyd’s policy, 57, 142, 109, 348 
acts as a bar against underwriter, 348 
has been modified by modern companies, 348 
is not a bar against broker or premium, S(>t 

Eegistration 

of insuranctis, 20 

Eeinsuranccs 

rendered legal in 1804, 280 

Reloading expenses 

by whom to be borne, 880 

ought not properly to be thrown on freight alone, 881 

Representations 

importance of tlio subject, 0(» 
distinguished from warranties, 00 
not embodied in the policy, 00 
how they act on the underwriter, 00 
judged of somewhat leniently, 07 
material, and non-material, (57, 70 
if not true in fact, 07 

assured need not depieciate his proposal, 08 

its nature is additional information, 01) 

sometimes a yehiclo for fraud, 09, 74 

if made to one underwriter whether binding on another, 09 

generally made to the first underwi’itcr, 70 

when it yoids the policy, 70 

the materiality of generally left to the court, 75 

hut not always, 75, note 

minute correspondence with fact not always demanded, 76 

sometimes a general correspondence sufficient, 70 

often loose and unmethodical, 76 

conyersational in character, 76 

parol representations, 76 

view of the Code de Commerce severe, 77 
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llepresentatioiis— coniznMed 

general summary of, 78 
how they differ from warranty, 159 
^written representations in charter parties, 178 

Eepublics 

Italian, 12 
riorentine, 18 

Eesponsa pmdentium, 6 
Eetum of* premium, 58 

may he claimed from imderwriter, 211 
on several grounds, 212 
for want of interest, 212 

none of whole premium, where the interest has been at risk, 215 
instances where not claimable, 215 
from absence of risk, 216 
double insurance, 217 

how arranged»bStween two sets of underwriters, 219 

firaud pre'fents return of premium, 220 

stipulated returns, 2M 

generajjy imply arrival of the in^rest, 222 

whether stipulated return of premium should be affected by a 

, subseq^uent event, 222 

on fire and life policies, 224, 231 

in life assurance, called purchase of policy, 225 

actioj for, 226 

for short interest, 262 

in France made by the last underwriter, 262 
on cash accounts, 368 

Eeticence. See Concealment 
Eialto 

hour of, 25 

EScliard 1. 

charter by, 12 

Ejsk 

* a necessary element of insurance, 6 
the mother of profits, 53 
without it insurance would not exist, 53 
in marine insurance what it includes, 53 

commencement of, often coincides with the commencement of the 
voyage, 53 

commencement of, 123 
limitation of, in policy, 124 
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Eisk — conMnued 

inception of, 1S5 
at and from, 125, 257 
commencement on a time policy, 120 
on morcliandiso, 127 
termination of, 127, 128 
of craft and boats, 120 
risks undertaken by underwaters, 185 
want of interest, not indentical with absence of rislj, 217 
endurance of, 256 

of goods on wharf or in warehouse, 257 
^from the loading,’ 267 
^ during the ship’s abode,’ 268 
^ taking down ’risk by underwriter, 864 
amount of undertaken by underwriter, 402 
cessation of in members of clubs, 418 

Eoll 

of 01<Sron, 13 

Eomo, Ancient 

whether any indications of in^ranoo, 7 

Eoole d’Oldron, 13 
Eotterdam 

an insurance company estahlishod in 1720, 86 

Eoyal Exchange 

insurance made in A.n. 1627, 80 
oiEce for insurance at in 1001, 80, 81 
underwriters migrated to, 38 
statute as to slips, 68, 96 

Eoyal Exchange Assurance, the 
receives its charter in 1720, 88 
privileges it received thereby, 33 
policy of, 122 
proceedings against, 140 

Eules. See Club Eulcs 
‘ Eutter of the Sea,’ 12 
Sailing 

what is a true, 188 

Seal 

signature by, 34 

, signature of the two chartered companies, 88, 106 
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Seaworthiness 

in what il^onsists, 165 
implied, 163 
^lay be progressive, 166 

Selden, Joba 

his Mare daimm, 14, note 

Set-off 

by xtBd€:gpmter, for unpaid premium, 150 
of losses against premiums, 340 


Sheppard’s ‘ Touchstone,’ 47, 86 
Ship 

identification of, in poligy, 124 
valuation of, 132 
premium on, 214 

freight held t<f ^e an incident of, 332 
this legal doctrine unsatisfaetoiy, 332 
laid up, 418 

Ship-or-slips’ policy, 133 

,«8sured’s, right under, 258, 260 
manner of declaring mterest, 259 
order in which goods are to be declared, 259 

• 

Ship’s papers 

what documents must be carried, 175 
implied warranly to carry proper, 175 
simulated papers, 175 

Shipowner 

owes certain duties to goods he carries, 173 
his duties under contract of afireightment, 312 

* his duties to navigate the ship, 316 
finds and provides the crew, 317 
pays all disbursements, 317 

* privileges arising from these duties, 317 

* have revered feight a preferential interest for insurance, 317 

Short-interest. See Over-insurance 

Signature 

by seal, 34 

used by the Normans, 100 
obliteration of, 373 



